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Contributions on topics of present interest we'comed. 


Out-of town bankers, visiting New York, are cor- 
dially invited to call upon us. 


Financial. Since the publication of the 
January Journal it became apparent that 
the present congress, composed of con- 
flicting elements, not only could not 
agree upon a permanent pian of curren- 
cy reconstruction, but were also either 
unable or unwilling toassist the executive 
officers of the government in their efforts 
to maintain the government gold re- 
serve and the national credit. Distrust 
in the ability of the government to main- 
tain gold payments spread rapidly, evi- 
denced by the withdrawal of over forty 
million of dollars in gold for purposes 
of hoarding, as distinguished from le- 
gitimate export. A panic was imminent, 
and the officers of the government were 
confronted with the grave problem 
of financing the treasury through the 
emergency. Unless some effective 
means of not only obtaining, but re- 


Law Journal. 


1895. 


taining, gold was hit upon, the continu-’ 
ance of gold payments would be impos- 
sible, and the country would be upon a 
silver basis. The bond contract with the 
Belmont. Morgan syndicate was the re- 
sult, and it has proved a successful ex- 
pedient. On another page is published 
an address of Mr. William E. Curtis, 
assistant secretary of the treasury, in 
which he explains the transaction and 
shows how essential it was to the safety 
and honor of the country, 


The New York State Ban- 
kers’ Association is doing 
good work in diligently prosecuting dis- 
cussion of topics intimately connected 
with the successful conduct of banking. 
The following three subjects have been 
proposed for debate at the spring meet- 
ings of the various divisions of the 
association: 


Practical Bank- 
it g Discussions. 


(:) What are the best methods for the prevention of 
defalcation, and how shall banks be best examined? 

(2) What percentage of lines of bills discounted are 
subject to renewals and the advantages of making 
the line of bills discounted more flexible? 

(3) Best investment in respect to stocks, bonds and 
commercial paper for banks 

Each of these subjects is of the great- 

est pertinency. As to the first—the 
prevention of defalcations—the funda- 
mental method undoubtedly is to make 
men honest, But until an era of uni- 
versal honesty arrives, if ever, the 
m-thod of conduct of financial institu- 


tions must proceed on the presumption 
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that human nature is weak and will oc- 
casionally give way to temptation if 
opportunity offers; hence, the best 
method of placing checks and _ safe- 
guards upon those occupying trust re- 
lations to banks and other moneyed in- 
stitutions opens up a wide field for in- 
vention and discussion by experts. The 
subject of how best to prevent defalca- 
tions is one, we should think, to engage 
not only the interested attention of bank 
officers, but of that class known as pro 
fessional accountants, whose business it 
is to investigate books of account and 
ferret out irregularities and misdoings. 

The discussion of the other subjects 
—relating to renewals and the flexibility 
of discounts, and what stock and com- 
mercial paper investments are best for 
banks—will doubtless bring out a rela- 
tion of valuable experiences and create 
a fund of knowledge of practical value 
in the conduct of banking. 


Liability of 
Bank Directors 
to Depovsitors. 


Report has been made of 
a very important decision 
recently made in the federal court at 
Indianapolis, which holds the directors 
of a national bank responsible to a de- 
positor who suffers loss, where the loss 
has been occasioned either directly or 
indirectly by false or fraudulent state- 
ments in the report of the bank's con- 
dition, It is said that the decision is 
the first one of the kind, and establishes 
a precedent. The International Typo- 
graphical Union deposited $35,000 in 
the Indianapolis National Bank a few 
days before the bank’s failure, and the 
suit was to recover the money, In the 
course of his decision Judge Baker 
says: 

“The money was obtained as the direct or indirect 
result of the false and fraudulent representations of 


the defendants. It would be a matter of just reproach 
of the 'aw were soimpotent as to afford no redres= tuo 
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a party whohad been deprived of his money or prop- 
erty by false and fraudulent representations. Neither 
the law nor the obligations of their office made it any 
part of their duty to utter and publish false and traud~ 
ulent statements in regard tothe bank’s condition 

The directors have used their official stations to en 

able them to perpetrate a fraud on the plaintiffs en- 
tirely outside of the scope of their duties. It could in 
no event become a part of their duties to procure 
money to be deposited in the bank by fraudulent 
representations. 


Speaking of the decision Judge Baker 
Says: 

‘“*This is anew case in the federal court. I main- 
tain that I have laid down a rule which upholds hon- 
esty. The national banking law does not contemplate 
that when fraudulent bank reports are made that the 
receiver, for instance, may be held responsible. I do 
not believe that bank officers may make lying state 
ments and escape unscathed. It is not the bank, as 


contemplated under the law, that isto be blamed; it 
is the officials who make the false representations.” 


The attention of national 
bankers is invited to the 
decision of the supreme court of Pennsyl- 
vania in Second National Bank of Clarion 
v. Morgan,published in this number, and 
to the article of J. T, Maffett, the bank's 
attorney, treating of an important ques- 
tion of usury in connection with nation- 
al banks. Two years ago, the United 
States Circuit Court of Appeals in New 
Jersey rendered a decision in a case 
where a national bank had purchased 
an acceptance from a notebroker at a 
discount of fifteen per cent from its 
face, holding that the purchase was an 
usurious discount under the national 
bank act, and its eifect was to deprive 
the instrument of its interest-bearing 
power; hence, in a suit against the ac- 
ceptors, they could plead the usury—al- 
though in a transaction between subse- 
quent parties—as a bar to the recovery 
of any interest. A decision of the su- 
preme court of Pennsylvania—Guthrie 
v. Reid—was relied on as supporting the 
decision. 


National Banks 
and Usury. 


The case now decided 


is similar in 
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its main facts to the case decided in New 
Jersey, involving a purchase of a note 
from the payees by the Second National 
Bank of Clarion at a discount greater 
than the legal rate of interest, the note 
having been executed in payment of a 
horse; and the same plea was interposed 
by the makers as one of the grounds of 
defense, namely, usury under the na- 
tional bank act. The supreme court of 
Pennsylvania, however, in direct antag- 
onism to the doctrine announced by 
the circuit court of appeals in New Jer- 
sey, hold that there was no usury in the 
transaction, and that the makers have 
no concern whatever with the amount of 
consideration passing between subse- 
quent parties to the instrument. 

The fallacy of the doctrine announced 
in the New Jersey federal court decision 
is clearly pointed out in the article by 
Mr. Maffett. 


Michigan Banks. We give space in this issue 
to the annual report of Bank Commis- 
sioner Sherwood, of Michigan, which 
gives a clear idea of banking conditions 
in the state, and shows the efficient 
manner in which the bank department 
is managed, Commissioner Sherwood 
recommends legislation restricting loans 
to directors of banks to cases where the 
loan is approved by a majority vote of 
the directors and recorded in the bank’s 
books. He would not do away with 
to directors altogether, as he 
thinks such acourse would often deprive 
the bank of the services of active men 
of business and of the opportunity of 
making many desirable loans, 

This is a question which has been dis- 
cussed a good deal of late, and Com- 
missioner Sherwood’s view seems to be 
the reasonable one. 


loans 


Another interesting ques- 
tion discussed by the su- 
preme court of Pennsylvania in Second 
Nat'l Bank of Clarion v. Morgan is the 
effect which the taking of a note under 
circumstances of suspicion will have 
upon the status of a bank as a bona fide 
holder. The histury of the law upon 
this subject is traced, especially with 
reference to the course of decision in 
Pennsylvania. The rule is adhered to 
that the holder of a negotiable note 
bona fide, for value, without notice, can 
recover it notwithstanding he took it 
under circumstances which ought to ex- 
cite the suspicion of a prudent man. It 
must be shown that it was taken mala 


Bona-Fide 
Holder. 


fide in order to defeat recovery. 


Circuitous 
ahem, It seems to us a strange 


thing that more interest is not taken by 
bankers in the decisions which are con- 
stantly recurring adjudging pecuniary 
losses to banks and other parties to 
commercial paper, arising from dilatory 
presentment or dilatory notice of dis- 
honor, by reason of the employment of 
circuitous routes of transit. Where busi- 
ness is so constantly carried on under 
risk of loss, as shown by these decisions, 
it would certainly seem natural that 
some universal effort should be made 
either to change methods of business, 
or to change the law if too harsh and 
unjust, so that law and practice would 
harmonize and risk be obviated. The 
Iowa decision in the present Journal, 
following the Wisconsin case in the Jan- 
uary number, show the situation clearly, 
and in the notes to these cases we have 
endeavored to open the way for general 
discussion looking to practical results 
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THE VARYING STATE LAWS GOVERNING COMMERCIAL PAPER. 


A detailed review of statutes and decisions in the various states governing commercial 
paper, showing matters of peculiarity, conflict or deviation from the law merchant as generally 


understood. 


In our opening article of the series, the sub- 
ject of the negotiability of instruments payable 
with exchange on another place was gone into 
thoroughly, and the conflict of law pointed out. 
Closely following that article comes the impor- 
tant decision of the supreme court of Iowa, in 
the case of Culbertson v. Nelson, decided Janu- 
ary 15 of the present year, thoroughly weighing 
the subject pro and con, and placing the state 
courts of lowa in harmony with the federal 
court in the same state; that is, upholding the 
doctrine that an instrument payable with ex- 
change on another place, is NOT NEGOTIABLE, 
We think it best to give the space in this issue 
devoted to ‘‘Varying State Laws,” to publica- 
tion of this decision, thus preserving the conti- 
nuity of the subject; postponing the second 
article of the series to the following number. 

The numerical weight of authority is now 
clearly on the side of the non-negotiability of 
instruments payable with exchange on another 
place, and in view of such decisions, the ‘‘with 
exchange ” clause makes them unfit for commer- 
cial purposes. On the other hand, if there is 
no good reason commercially speaking, why 
such clause should deprive these instruments of 
negotiability,thelaw should be settled by the leg- 
islatures,uniformly,in accordance with commer- 
cial needs. To quote from our former article: 

“Our own view is in favor of a rule recogniz- 
ing the negotiability of such paper. The par- 
ties who make and the parties who deal in it 
are not troubled about uncertainty in 
amountarising from the exchange clause. Both 
maker and taker treat the exchange as a mere 
incident which, like the interest, does not dis- 
turb their calculations, The very fact that the 
instrument circulates commercially is the best 
evidence that it is sufficiently certain in amount 
to be available for commercial purposes; and 
this verdict of the commercial world should 
govern the courts on such a question”. We 
would like to see a discussion of this subject 
from the business standpoint. 
is the opinion of the supreme 
court of lowa, delivered by Deemer, J : 


any 


Following 


Instruments Payable with Exchange 
are Non-Negotiable. 


Opinion of Supreme Court of lowa, rendered January 
15, 1895, in Culbertson v. Nelson. 


The following is a copy of the draft 
upon which the action is predicated: 
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There was ample testimony to sustain 
the findings of the court below that the 
draft was obtained through fraud and 
misrepresentation, and was and_ is 
wholly without consideration. Indeed 
counsel do not challenge these findings. 
The error of the court, if any, is in his 
conclusions of law. The appellant con- 
tends that the draft is a negotiable in- 
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strument, and is not subject to the de- 
fenses lodged against it in the hands of 
a bona-fide holder; while the appellee 
insists that it is not negotiable, and 
therefore subject to these defenses, be- 
cause of uncertainty in the amount to be 
paid, for that it includes *‘exchange.”’ 
It is to be regretted that this question 
waich is of so much moment to the 
business interests of the country, is in 
so unsettled a condition. If there is 
any branch of the law which should be 
reduced to a certainty, it is that relating 
to commercial paper. After long usage, 
the custom of traders finally ripened 
into the law merchant, and this law 
gave to notes and bills of exchange their 
present character, in which they, in a 
sense, become part of the circulating 
medium of the whole country; and it is 
exceedingly important that state lines 
do not mar the symmetry of the rules 
governing such paper. However, we 
find the question presented has been 
variously decided by the different courts 
of the country; and, if there is any- 
thing at present uncertain, it is the ne- 
gotiability of such an instrument. The 
following cases affirm the negotiability 
of such paper: Smith v. Kendall, 9 
Mich, 242; Johnston v. Frisbie, 15 Mich. 
286; Legget v. Jones, 10 Wis. 35; Mor- 
gan v. Edwards, 53 Wis. 599, 11 N. W. 
21; Bradley v. Lill, 4 Biss. 473, Fed. 
Cas. No, 1783; Price v. Teal, 4 McLean, 
201, Fed. Cas. No. 11,417; Whittle v. 
Bank, (Tex. Civ. App.) 20 S. W. 1106; 
Hastings v. Thompson (Minn.) 55 N. 
W. 968; Grutacup v. Woulluisse, 2 Mc- 
Lean, 581, Fed. Cas. No. 5,854. Onthe 
other side of this question are the fol- 
lowing cases: Lowe v. Bliss, 24 Ul, 168; 
Read v. McNulty, 12 Rich. Law, 445; 
Bank v. Strother, 28 S C. 504, 6S. E. 
313; Palmer v. Fahnestock, 9 U.C.C. 
P. 172; Saxton v. Stevenson, 23 U. C. 


P, 503; Bank v. Newkirk, 2 Miles, 442; 
Bank v. Bynum, 84 N. C. 24; Russell 
v. Russell, 1 MacArthur, 263; Fitzharris 
v. Leggatt, ro Mo. App. 529; Hughitt 
v. Johnson, 28 Fed. 865; Bank v. Mc- 
Mahon, 3g Fed. 283; Flagg v, School 
Dist, (N. D.) 58 N. W. 499; Bank v. 
Goode, 44 Mo. App. 129; Caset v. Kirk, 
4 Allen (N. B.) 543; Nash v. Gibbon, 
Id. 479. Turning to the text writers, 
we find that Randolph, in his work on 
Commercial Paper, at section 200; 
Daniel, in his treatise on Negotiable In- 
struments, at section 54, and Tiedman 
on Commercial Paper, at section 280,— 
affirm the negotiability of such papers; 
while Benjamin's Chalmers on Bills and 
Notes, at page 18; Parsons on Notes & 
Bills, at page 38; and perhaps others, 
—deny it. Some of the cases cited re- 
late more particularly to the question 
as to whether instruments in form of 
promissory notes, with such a stipula- 
tion, are promissory notes under the 
statute of Anne (1705), or not,and some 
of them tothe negotiability of such instru- 
ments. The only English case we have 
been able to find, having any bearing 
upon the case, is Pollard v, Herries, 3 
Bos. & P. 335, where an instrument 
‘payable in Paris, or, at choice of bear- 
er, at Union Bank in Dover, or at 
payee’s usual place of residence in Lon- 
don, according to the course of exchange 
upon Paris,’ was declared on, 
treated as a promissory note. 
Here is most deplorable uncertainty. 
Probably, the greater number of cases 
deny the negotiability of such instru- 
ments. And, if the weight of authority 
were to be determined by the number 
of cases, no doubtit would be found to 
be on the negative side of the question. 
But such ts not the true method of de- 
termining the preponderance. It be- 
comes our duty, then, to try and un- 


and 
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tangle this maze, and solve the puzzle 
upon principle, in the light of the better 
reasoned cases. 

‘* A bill of exchange is an open letter 
by one person to a second, directing 
him, in eftect, to pay absolutely, and at 
all events, a certain sum of money, 
therein named, toa third person, or to 
any other to whom that third person 
may order it to be paid; or it may be 
payable to bearer, and to the drawer 
himself.” Daniel, Neg. Inst, sec. 27. 
And it is among the fundamentals that 
such an instrument must be certain as 
an engagement to pay, as to fact of pay- 
ment, amount to be paid, and must be 
for payment of money only. One of 
the most essential elements in it is that 
it must be certain asto the amount to be 
paid. And this certainty must appear 
upon the face of the paper, and not 
from anything dehors the instrument. 
The maxim, ‘‘Id certum est quod cer- 
tum reddi potest,’’ does not apply, ex- 
cept the certainty required may be as- 
certained from the face of the paper. 

With these rules as our own guide, 
we think the agreement to pay a certain 
sum ata particular place, when the ac- 
ceptor lives at a different one, ‘‘ with 
exchange,”’ introduces an uncertainty as 
to the amount to be paid, which destroys 
the character and negotiability of the in- 
strument as a bill of exchange. If it 
were true that there was at all times a 
certain, definite, and unchangeable rate 
of exchange, then there would prob 
ably be no uncertainty in the instrv- 
ment. Butitis a fact well known to 
the business world that there is ro such 
fixed and unchangeable rate. Indeed 
the rate charged for exchange is often- 
times a financial barometer, indicative 
of the state of the money market, He 
who was an observer of the financial 
world during the year 1893, coula not 


have failed to observe the varying rates 
charged for exchange during the panic 
which was upon us at that time. More- 
over it is well known that rates of ex- 
change vary in the different localities, 
and ofttimes in the same locality. Here, 
then, an element of uncertainty is intro- 
duced into this bill of exchange, and the 
amount to be paid by the acceptor will 
never be known until he applies for his 
draft at such point as he may happen to 
be when the instrument is due. Again, 
neither the state of the money market, 
the condition of the bank and its ac- 
count with its correspondent, nor the 
rate of exchange in the particular local- 
ity, can be determined until the time for 
payment arrives. 

In all cases affirming the negotiability 
of instruments of this kind, these facts 
are practically conceded, and the only 
answer offered is, first, that a custom 
has lately grown up among banks te 
treat such instruments as negotiable, 
and that such custom should be regard 
ed and recognized. It is sufficient to 
say, in reply, that we have never under- 
stood that the customary understanding 
of the law, no matter how general, 
changed the lawitself. There would be 
some 1orce in the position, if it appeared 
that there wasa uniform custom in the 
business to charge a fixed and certain 
rate of exchange between all places, de- 
pending simply upon the amount called 
for by the bill. But such is 
case. 

It has also been said, second, that the 
amount of exchange, when any is 
charged, is so inconsiderable that such 
a provision ovght not to destroy the 
character of the instrument. We cannot 
lend our approvaltothis doctrine, It is 
exceedingly unsafe to permit innova- 
tions upon well settled rules of law. To 
do so would lead to ‘‘evils we know not 


not the 
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of.” We had better endure the hard- 
ships incident to a strict construction of 
the rules applicable to commercial paper 
than tolerate an innovation which may 
lead to untold evils, It isof the utmost 
importance to the business world that 
the fixed rules with reference to com- 
mercial paper shall be preserved in their 
rigor and integrity. 

Another argument in support of the 
character and negotiability of such 
paper is that, when the acceptor is 
called upon to pay exchange upon a 
particular place,it is no more in effect, 
than a requirement that the paper be 
paid at the place on which the exchange 
isto be paid. But this is clearly un- 
sound. As said by Mr. Justice Corliss 
in Flagg v. Schvol Dist., supra: ‘*There 
is a marked difference, both to debtor 
and creditor, with respect to the amount 
to be paid and received, between cases 
where the paper is payable at one place 
with exchange on another, and cases 
where the paper is payable, without ex- 
Sup- 


pose, when the money is payable in this 


change, at the last-named place. 


the creditor wishes to use the 
money here, He is doubly benefitted 
by the provision to pay here, with New 
York exchange. Had the paper been 
in New York, without ex- 
change, he might be compelled to pay ex- 
change on some western point, to bring 
the money to this state. But, by having it 
paid here, he saves this sum, and, in ad- 
dition, places in his pocket the amount 
of New York exchange paid him by the 
debtor, In times of great financial 
fright like those through which we have 
been passing, the difference might be 
equal to aconsiderablesum. Nor is the 
effect the same upon the debtor. Should 
his money be in New York, he must 
pay the cost of bringing it west, and 
also pay the creditor the further cost of 


State, 


payable 


sending it back, although the creditor 
may not desire it remitted, whereas had 
the debt been payabl: ir New York, 
without exchange, he would have saved 
both of these items of exchanve,”” We 
have, as we think, sufficiently answered 
all arguments worthy of the name, made 
in support of the negotiability of such 
instruments. And, while we do not 
think them utterly devoid of strength, 
our judgment is, they are untenable. 
The decisions cited in support of the 
negotiability of such instruments are all 
based upon one or the other of the ar- 
guments we have attempted to answer. 
Some of them, however, we do not re 
gard as authorities for the position they 
are cited to sustain, In the case 9 Mich. 
there was a strong dissenting opinion 
by Justice Campbell, which we regard 
as stating the better law. In addition 
to this, the note in that case was dated 
in New York, and pavable in New 
York, ‘‘with current exchange on New 
York.” The words quoted were super- 
The court cor- 


fluous and surplusage. 
rectly decided the case, but, 
minds, gave a wrong reason, 

v. Todd, 29 Ill. rot, and Clauser v. 
Stone, 29 Ill., 114, which are directly in 


to our 


See Hill 


point on this last proposition, Thecase 
in 15 Mich, simply followed the one in 
9 Mich., the opinion being written by 
the justice (Campbell) who dissented in 
the first case. In a much later case 
(Bank v. Purdy [Mich.] 22 N. W. 93), 
that court said: ‘‘The modern tendency 
to interpolate into such instruments en- 
gagements and stipulations not recog- 
nized by the law merchant, affecting 
certainty as to amount due, * * * 

should be discountenanced and held to 
destroy their negotiability, and deprive 
them of the character of promissory 
notes. And they should be relegated to 
the domain of ordinary contracts.”’ The 
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remarks of the court in the Wisconsin 
cases were clearly obiter, and so recog- 
ognized in the Morgan-Edwards case. 
Neither case is an authority on the ques- 
tion, The case in 4 Biss. (Fed. Cas. 
No. 1783) is, in its argument and illus- 
trations, so manifestly unsound, that 
no further attention need be given it. 
The case from Minnesota, in 55 N. W., 
is the only one, to which we have ac- 
cess, which is supported by argument 
of any force. But we cannot accede to 
the doctrine there announced. It 
said, however, by appellant’s counsel, 
that we have recognized the negotiabil- 
ity of such instruments in the cases of 
Sperry v. Horr, 32 Iowa, 184, and First 
National Bank v. Dubuque S. W. Ry. 
Co.. 52 lowa 378, 3 N. W.395. Wedo 
not thinkso. In the first case, we called 
attention to the conflict in the authori- 
ties on the subject, and expressly re- 
frained from deciding the question. In 
the last case cited, the question was 
neither involved nor decided. 

It is further insisted that the clause is 
similar in its nature to a stipulation to 
pay an attorney’s fee for collection, and 
that as we have held a note with such 
a stipulation negotiable, a fortiori should 
we hold the bill in suit negotiable. The 
distinction between the two provisions 
is accurately pointed out in the case of 
Sperry v. Horr, supra. 
is said: 


is 


In that case it 
‘‘The agreement for the pay- 
ment of attorney fees in no sense in- 
creased the amount of money which 
was payable when the notes fell due, 
and we are unable to see that it rendered 
that amount uncertain in the least de- 
gree. It simply imposed an additional 
liability in case suit should be brought, 
and such liability did not become abso- 
lute until an action was instituted. This 
agreement relates rather to the remedy 
upon the note, if a legal remedy be 
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pursued to enforce its collection, than 
to the sum the maker is bound to pay.”’ 
See also Bank v. Marsh (Iowa) 56 N.W. 
458. The distinction between such an 
agreement and one to pay a certain am- 
ount, with exchange, is so marked that 
we need not do more than rest upon this 
quotation. 

Lastly, it is insisted that our statutes 
have changed the rules of the law mer- 
chant. The sections of the Code relied 
upen are as follows: 

Section 2082—‘‘Notes in writing made 
and signed by any person promising to 
pay to another person or his order or 
bearer, or to bearer only, any sum of 
money, are negotiable by endorsement 
or delivery in the same manner as in- 
land bills of exchange according to the 
custom of merchants.” 

Section 2085: ‘‘Instruments by which 
the maker promises to pay a sum of 
money in property or labor, or to pay or 
deliver property or labor, or acknowl- 
edges property or labor, or money to be 
due to another, are negotiable instru- 
ments, with all the incidents of negotia- 
bility, whenever it is manifest from their 
terms that such was the intent of the 
maker; but the use of the words order 
or bearer, alone, will not manifest such 
intent,” 

The first section is a reenactment of 
the statute of Anne before referred to, 
giving to promissory notes the same 
character as bills of exchange under the 
law merchant. It has noapplication to 
this case. Section 2085 has been in 
force ever since 1851, and it has uni- 
formly been held that a bill of exchange 
or promissory note, to be such, and to be 
possessed of the attributes of negotiabil- 
ity under the law merchant, must be cer- 
tain as to payor, payee, amount, time, 
and place of payment. Smith v. Mar- 
land, 59 Iowa, 649, 13 N. W. 852; Gor- 
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don v. Anderson (Iowa) 49 N. W. 86; 
Bank v. Taylor, 67 Iowa, 572, 25 M. W. 
810; Woodbury v. Roberts, 59 Iowa, 
348, 13 N. W. 312; Hollenv. Davis, 59 
lowa, 444, 13 N.W, 413; Miller v. Poage, 
56 Iowa, 96, 8 N. W. 799. So it has 
been held that a note payable ‘*in cur- 
rency,” or ‘‘in current funds,” is not 
prima facie negotiable. Rindskoff v. 
Barrett, 11 Iowa, 172; Huse v. Hamblin, 
29 Iowa, 501, So we think that, even 
should it be held that this statute is ap- 
plicable to the case, yet certainty in 
amount is essential to establish the char- 
acter and negotiability of a _ bill or 
note, 

Such a holding in no way conflicts with 
the rule announced in the case of Iron 
Works v. Cuppy, 41 lowa, 104. It may 
further be added in this connection, that 
if the words ‘‘ with exchange” appear- 
ing in the instrument in suit, destroy its 
negotiability under the law merchant, 
then there is nothing to indicate that it 
was the intention of the defendant to 
make it negotiable, except the use of the 
word ‘‘order’’; and this under the stat- 
ute will not, alone, manifest such inten- 
tion. The use of the words ‘‘ value re- 
ceived ” is not indicative of an intention 
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on the part of the acceptor to make the 
bill negotiable. Lord Denman said, in 
the case of Hatch v. Trayes, 11 Adol. & 
E. 702, ‘‘ The words ‘value received’ 
express only what the law must imply 
from the nature of the instrument, and 
the relations of the parties apparent 
upon it.”” See also Osgood v. Bring-— 
hoff, 32 Iowa, 265; Daniel, Neg. Inst. § 
108; Townsend v. Derby,3 Metc. (Mass.) 
363; Arnold v. Sprague, 34 Vt. 402; 
People v. McDermolt, 8 Cal. 288; 
Hughes v. Wheeler, 8 Cow. 77; 1 Pars. 
Notes & B. 192. See also, as directly in 
point, McCartney v. Smalley, 1 Iowa, 
85; and Peddicord v. Whittam, 9 Iowa, 
471. ‘‘Where a bill is drawn payable to 
the order of a third person, the use of 
the words ‘value received’ in the body 
of the bill is ambiguous. They may 
mean either value received by the ac- 
ceptor from the drawer, or by the 
drawer from the payee. But the latter 
is the more natural and probable con- 
struction, for, as said by Lord Ellen- 
borough, it is more natural ‘that the 
party who draws the bill should inform 
the drawee of a fact which he does not 
know,than one of which he must be well 
aware.’”’ Daniel, Neg. Inst. § 108. 


CHARGES FOR COLLECTION BY ST. LOUIS BANKS. 


A Move in the Right Direc ior. 


Beginning with March 1, all checks 
from banks outside of the city deposited 
by customers in St. Louis banks will be 
discounted, that is, a small sum for col- 
lecting them will be charged. The new 
order is the result of a resolution passed 
by the St. Louis Clearing-House Asso- 
ciation. It met with strenuous oppos— 
ition, five banks opposing the innovation, 
New York exchange is usually at a slight 
premium in St. Louis, yet under the 


new rule a New York check deposited 
in a St. Louis bank will be slightly 
discounted. The American Exchange 
Bank, which opposed the rule, has sent 
out a circular to its customers in which 
it says it will be compelled to make the 
charge under penalty of expulsion from 
the clearing—house, yet it is opposed 
to the movement. St. Louis will be the 
only large city in which such a charge is 
made. 
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THE NEW BOND CONTRACT. 


A SUCCESSFUL EXPEDIENT. 


A peculiar s‘tuation of affairs existed in this coun- 
try at the cl seof January, 1895. For more than a 
year the unsatisfactory condition of the currency had 
been recognized as a menace to business activity, and 
congress was looked to with gene:al expectation to 
grapple with the problem and perfect a reconstruc- 
tion of the currency system. 

The president in his annual message recommended 
a comprehensive scheme of currency reform prepared 
by the secretary of the treasury. This and other 
plans were debated, but congress could not agree up- 
on any permanent measure. 

But a matter of even more pressing moment now 
arose, and, like Banquo’s ghost, would not down. 
The government was in honor bound to maintsin all 
currency ona par with gold. Twice dtring 1894 an 
issue of fifty million dollars had been resorted to to 
obtain the necessary gold, and yet the balance was 
again down to the danger point. The inexpediency 
of further bond issues, under similar condi:ions, was 
demons'rated. So leng as the demand obligations, 
upon which gold was withdrawn, were reissued, 80 
long would they be again presented and any new gold 
obtained by similar bond issues would be equally 
withdrawn. The rapidity with which the gold bal- 
ance was depleted after the second bond issue, much 
of which was not shipped abroad but was hoarded at 
home, showed the beginning of a distrust in the abili- 
ty f the government to continue gold payments, 
which was likely to develop intoa panic. Immediate 
action was necessary to replenish and maintain the 
gold reserve at a safe figure; the alternative was the 
silver basis, violation of the national honor, and a 1 
the disastrous consequences which would flow from a 
change in the standard of value. 

The presidenc thereupon, on January 28, appealed to 
congress, asking authority to issue three per cent, 
fifty year, gold bonds, and to retire and cancel the 
legal tenders and treasury notes, when once paid. 
Congress refused to act, thus throwing the burden of 
maintaining the national credit upon the executive 
branch of the government. 

The outcome was the bond contract of February 8th. 
Its successful consummation at that critical period 
was a matter of great good fortune for the country, for 
by its means, panic, the silver basis and its train of 
evils were abated. All credit, then, to the president 
of the United States and the secretary of the treasury 
who so zealously guarded our financial honor, and 
equal credit to those sagacious financiers, J. Pierpont 
Morgan and August Belmont, whose successful nego- 
tiations in those trying times have resulted in honor 
to themselves and stability in the government finan- 
ces—portraits of whom appear herewith. 

Following we publish an address by William E. 
Curtis, assistant secretary of the tr asury, made to 
members of the Democratic Club, New York City, 
Saturday evening, February 23, 1895, 1m which the 
transaction is fully explaired. Mr. Curtis said: 


There is a great deal of misapprehen- 
sion about this bond issue. There has 
been much criticism which has not beer 
deserved. People do not understand 
the position in which this government 
was placed and which made necessary 
the taking of the course that was fol- 
lowed. 

We found ourselves—I mean the gov- 
ernment found itself—in the position of 
a bank that had been experiencing arun 
and was expecting a furtherrun. We 
knew that we could not stand a further 
run. Nor could we go before the coun- 
The ad- 
ministration had been placed in an ex- 
tremely peculiar position. We did not 
have the aid of Congress in our efforts 
to maintain specie payments, and by 
specie payments in this instance I mean 
the payment in gold. 

As you know, we have found it nec- 
essary at various times during the past 
two years to issue bonds in order to 
maintain the gold reserve. The people 
of this country were disturbed. The 
people abroad were sending our Ameri- 
can securities back to us. They de- 
manded payment in gold. We were 
placed in the abnormal financial posi 
tion of constantly sending gold to the 
other side in payment for obligations 
which we had previously assumed, and 
were getting none back, 


try and explain our position. 


The most val- 
uable of our money was disappearing 
and the less valuable was taking its 
place, owing to the great amount of 
paper currency. 

About January 17 of this year we be- 
came convinced that the people of this 
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country had begun to believe that we 
would be unable to continue specie pay- 
ment. Gold was being rapidly drawn 
from the treasury at the rate of $3,000, - 
ooo a day. We had about reached the 
end of our tether. On February 2 we 
had only about $9,700,0co of gold in 
the treasury here in New York, We 
were then practically doing our busi- 
ness on a bullion basis, At that time 
every penny of coined gold was more 
than covered by a demand, 

The secretary of the treasury received 
notice from the treasurer here in New 
York that if the demand upon him for 
gold should continue at the rate that it 
was being withdrawn, he should prob- 
ably have to suspend payment.  Fi- 
nally came notice from him that he 
might not be able to continue more 
than one day. We could not exchange 
gold bullion for gold coin. The people 
here were scared. We could get no sug- 
gestions from bankers here as to what 
they intended to do. The people had 
actually drawn out $43,000,000 in gold 
which had not left the country. 

The people had become convinced on 
the other side of the water that the 
United States was running on a silver 
basis. The secretary of the treasury 
got a message from our minister to the 
Argentine Republic telling him that 
bankers there were being advised by 
European bankers not to deal in Ameri- 
can exchanges except upon a_ gold 
basis. 

Few people realized our position ex- 
cept the bankers here in New York, in 
Philadelphia, and in other large cities. 
Congress had never given sufficient 
power to the secretary of the treasury 
to meet such an emergency. It was 
absolutely necessary for the government 
to make some arrangement, by which 
somebody should be authorized to act 


as the agent of the United States gov- 
ernment, in order to restore our credit 
abroad. 

You know from the experience which 
the government had in the November 
loan that the gold paid into the treasury 
under the conditions under which it was 
then paid in would be rapidly drawn out 
again. If the plan of the November 
loan was kept up, the credit of the 
United States government must fail, 

The foreigners at first absolutely re- 
fused to have anything to do with this 
last issue of the bonds of the United 
States whatever. Then they insisted 
that the bonds must be payable in gold 
if they were to touch them at all. Every 
effort was made to get the feeling of 
the different markets on the subject. 
During these preliminary negotiations, 
well known to the world through an- 
nouncements of the public press, the 
situation remained unchanged. Lower 
rates of interest were proposed; they 
were not acceptable. 

When it became known that we were 
dealing through the syndicate, the with- 
drawals of gold were checked. Then 
came a report through the public press 
that negotiations were of doubtful value 
to the government and might not be 
carried through. Immediately the 
With the 
announcement that the contract with 
the syndicate had been signed came one 
that the withdrawals had ceased en- 
tirely. 

As to the efficiency of the remedy 
which we adopted I think there can be 
no doubt. For nearly three weeks now 
we have held the market. Had the 
withdrawals continued we would have 
suffered a loss of $3,000,000 a day dur- 
ing three weeks. I think that nothing 
can be more satisfactory in regard to 
the efficiency of the government method 


withdrawals began again. 
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than the fact that for three weeks we 
have held the market, and that the for- 
eigners have so regained their confidence 
that not only the late issue of bonds, 
but all other issues of United States 
bonds, have since materially advanced 
in value. 

The main criticism has been that this 
was an improvident contract. We must 
look at the conditions and what was in 
the minds of the contracting parties on 
the day that the contract was made. 
The people with whom we were con- 
tracting said that they wanted a rate of 
interest that would be equivalent to 334 
per cent ; the daily papers said that a 
proper rate would be about 3% per 
cent. The difference between these two 
figures to the syndicate was something 
like $3,000,000. The question to the 
government was then simply this: In 


the absence of being able to do any- 
thing else, should it take the offer of 


the syndicate, or submit to a suspension 
of specie payments with ail of the harm 
that would result? Should it pay the 
$3.000,000, or accept the only alterna- 
tive? 

Let us look at the question in regard 
toa popular issue. It has been claimed 
that the bonds should have been offered 
to the people of the United States; then, 
it is said, we would have got a much 
greater price. 

The November issue, as you know, 
was Offered to the people. Under the 
terms it was taken by a syndicate. 
There were very few individuals who 
bid at all. Most of the bids were made 
by corporations. The gold that was 
then paid into the treasury was rapidly 
drawn outagain. During the pendency 
of these proposals $10,000 000 was drawn 
out. If we had gone to the public and 
offered the last issue of bonds,we would 
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have simply precipitated the suspension 
of specie payments. You can readily 
understand how low a price would have 
been offered for these bonds, if, during 
the negotiations, specie payments had 
been suspended. 

The members of the syndicate that 
took these bonds were panic-stricken, 
as was all Wall street. They were not 
ready to take any more risk than any- 
body else was. They simply wanted to 
protect themselves beyond peradven- 
ture. Ido not think that there is any- 
thing needed to support the position of 
the government, except the plain tacts 
that have marked the situation of affairs 
since the bond issue. We have restored 
the confidence of our own people and 
the people abroad as to the ability of the 
United States to continue specie pay- 
ments, 

This question should be understood 
here, for this is a commercial communi- 
ty where we must stand for sound cur- 
rency and stable finance. We in New 
York should stand firmly and soundly 
with everything that is sound and firm. 
Unless the Democrats of New York 
stand right on these questions I don't 
think we are doing any good in support- 
ing our party. Iam one of those who 
believe that the sound sense of the dem- 
ocratic American people is to be relied 
upon. I think that in this financial 
question sound sense will come to the 
front as it has in all other questions. 
We Americans regard our financial 
honor as we do the honor of the women 
of our famiiles. It is sacred to us. Jt 
is our duty to bring such of our demo- 
cratic friends as do not see these finan- 
cial questions clearly to so understand 
them. If we do not, then we might 
as well give up any future for the dem- 
ocratic-party. 
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BANKING LAW. 


SUFFICIENCY OF NOTICE OF DISHONOR TO HOLD INDORSERS 
IN IOWA. 


CIRCUITOUS RETURN ROUTE OF NOTICE HELD INSUFFICIENT TO BIND PAYEE, 
Another Phase of Danger from the Employment of Circuitous Collection Routes Illustrated. 


First National Bank of Manning v. Farneman, Supreme Court of Iowa, December 
20,1894, 


Carroll, 


lowa. 


Draft presented 
and dishonored. 
Notice of protest 
for payee sent to 
Des Moines; then 
to Manning; then 
to Carroll. Payee 
discharged by 
delay. 


Manning, 
lowa. 


Draft on Carroll 
indorsed by 
payee and sold. 


Kirkman, 


Iowa. 


Draft on Carroll 
Drawn, 


Des Moines, 
lowa. 


| 


| 


Draft on Carroll 
received from 
Manning for 
collection, 


The Bank of Kirkman, Iowa, drew a draft upon the First National Bank of Carroll, lowa, in favor of F. 

November 8th—F indorsed draft in blank and sold to the First National Bank of Manning who mailed for 
collection to the Valley Bank at Des Moines. 

November oth—Valley Bank mailed draft to German Bank at Carroll, for collection. 

November roth—Draft presented; no funds. Protested by notary. Notices prepared for Valley Bank, 
First National of Manning and F. F resided at Carroll but notary did not know this and made no inquiry, for- 
warding all three noticesto Valley Bank at Des Moines. 

November 11th— Valley Bank forwarded notices for F and First National of Manning to the latter. 

November r2th—Immediately on receipt of notice, First National of Manning’s president tock first train for 
Carroll and personally presented notice to F demanding payment, which was refused. —_ 

The court, treating the case on the theory that F was the only indorser, (the indorsements of the collecting 
banks being for collection only. and having nm erased, are held not to count), holds that the notice by the 
Manning Bank to the payee, F, was not 1n sufficient time to satisfy the rule of diligence; and the indorser is re- 
leased from liability. It holds that neither the Manning bank, nor the notary, observed the requirements of 
the law as to diligence in such a case—the bank should have communicated the address of the indorser and the 
potary should have inquired the address of the drawee bank. 
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Appeal from district court. Carroll 
county; C. D. Goldsmith, Judge. 

On the 7th day of November, 1892, 
the Bank of Kirkman drew its draft on 
the First National Bank of Carroll, 
Iowa, with the defendant as payee, for 
the sum of $350. The defendant sold 
the draft to the plaintiff bank, and 
transferred it by his indorsement in 
blank, on the 8th day of November, 
1892. On the same day the plaintiff 
sent the draft for collection to its corre- 
spondent, the Valley Bank of Des 
Moines, at Des Moines, Iowa. On the 
next day the Valley Bank sent it for cel- 
lection to the German Bank of Carroll, 
with its indorsemeat. The draft was 
received by the German Bank between 
9 and Io o'clock on the morning of the 
1oth day of November, and it was pre- 
sented at the First National Bank of 
Carroll, and payment refused for want 
of funds on deposit by defendant. The 
draft was at once placed in the hands 
of a notary for protest, and, after due 
demand, notices were prepared for the 
plaintiff bank, the Valley Bank and the 
defendant, It appears that at this time 
the defendant’s residence was at Carroll 
but that fact was not known to the no- 
tary. The three notices were inclosed 
in one envelope, and forwarded to the 
Valley Bank at Des Moines; and this 
bank forwarded the two notices, not for 
ifself, to the plaintiff bank at Manning, 
where they were received on the morn- 
ing of the 12th of November; and on 
the same day, and by the first train, the 
vice-president of the bank proceeded to 
Carroll, and presented the notice to the 
defendant, and demanded payment of 
the draft which was refused, Of the in- 
dorsements on the draft, those other 
than that by defendant are erased. This 
action, aided by attachment, is to re- 
cover from defendant the amount of the 


draft. The answer put in issue defend- 
ant’s liability as indorser, and presented 
a counterclaim for the wrongful suing 
out of the attachment. The cause was 
tried to the court, without a jury, which 
found for the defendant on the issue as 
to his liability on the draft, and hence 
that the attachment wrongfully issued, 
and gave judgment for defendant on his 
counterclaim. The plaintiff appealed. 
Affirmed, 

F. M. Powers, for appellant. 
Beach, for appellee. 


M. W, 


Grancer, C. J, Counsel agree that 
the only question before the court is 
whether or not the notice given was suf- 
ficient to charge defendant as an indors- 
er. After a refusal to pay the draft by 
the bank, immediate notice was essen- 
tial to charge the indorser, Coal Co, v. 
Bowman, 69 Iowa, 150, 28 N.W.496. The 
notice might have been given by being 
deposited in the postoffice to the address 
of the defendant. This was not. done. 
Had it been done, the notice would 
have been given on the day of the dis- 
honor, for the defendant’s postoffice ad- 
dress was at the place where present- 
ment was made. The excuse for send- 
ing the notice to the bank at Des Moines 
is that the notary did not know the ad- 
dress of the defendant. To excuse a 
want of notice or delay in such a case, 
diligence should be exercised to learn 
the address of the indorser. Daniel, 
Neg. Inst. $1116. Inthis case the record 
shows affirmatively that no effort was 
made to learn the address of the defend- 
ant. An inquiry at the bank where the 
draft was presented for payment by the 
notary would, with little doubt, have 
disclosed the address of the defendant, 
for the draft itself indicated business re- 
lations between them. 


Such an inquiry 
would naturally be suggested from the 
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nature of the transaction in the exercise 
of diligence. In the section cited in 
Daniels on Negotiable Instruments it is 
said that ‘‘the holder will always be 
presumed to know the residence or place 
of business of his immediate indorser.” 
Lawrence v. Miller, 16 N. Y. 235, In 
the same section from Mr. Daniel’s work 
it is said: *‘The holder should not fail 
to communicate any knowledge he may 
have as to the residence or place of 
business of the party to whom the no- 
tary is to make presentment, or give 
notice; and, if he does not doso, he will 
be bound by any consequent mistake 
made by the notary, and the drawer or 
indorser will be discharged.’’ A number 
of authorities are cited in support of the 
That the officers of the plaintiff 
bank knew the address of the defend- 
ant is quite certain: and had the bank, 
in sending the draft for collection, ob- 
served the rule above given, the delay 


rule, 


CIRCUITOUS ROUTES OF 


The risk incurred by the holder of a 
check drawn upon a distant place, who 
sends it for collection to a city corres- 
pondent, instead of direct, the circuitous 
course resulting in arrival for present- 
ment too late to hold indorsers, was ex- 
emplified by a Wisconsin case, published 
and discussed in the January Journal. 
In the case from Iowa now published we 
have a further illustration of risk from 
the employment of circuitous routes. It 
shows a loss incurred by the holder of a 
check at Manning, payable at CarroH, 
lowa, who sent it for collection to Des 
Moines, instead of direct to Carroll. 
The loss of recourse upon the indorser 
in the present case is not by reason of 
delay in presentment; it results from the 
circuitous route of the notice of dis- 
honor on the return trip, the supreme 
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would have been avoided. It seems 
that neither the plaintiff bank nor the 
notary observed the requirements of the 
law as to diligence. 

Appellant relies, mainly, in argument, 
on a rule that the holder need only no- 
tify his immediate indorser, and this in- 
dorser the next, and so on, and then 
claims that the German Bank did 
notify the Valley Bank. How such arule 
might affect the rights of parties were 
the German Bank seeking to recover, it 
is not for us to say. Defendant is the 
immediate indorser of the plaintiff bank 
and, because of the erasures, there are 
no other indorsers; and the rule cited, 
if a correct one, is without force, It is to 


be kept in mind that, as to the indor- 
sers other than the defendant, they 
were such for collection only, and the 
indorsements were erased, We treat the 
case on the theory of but a single in- 
dorser, and that one the defendant. The 
judgment is affirmed. 


NOTICE OF DISHONOR, 


court of Jowa holding that it did not 
reach the payee in time to hold him 
liable. It will be seen that the favor- 
ite method of notaries of inclosing all 
notices to the last holder, he sending to 
his predecessor, and so on, until all the 
indorsers are notified, did not operate 
to charge the payee in the present case, 
although the notices were sent with the 
utmost diligence, and resulted in the 
payee being notified on the second day 
after dishonor. But the court treated 
the case as if the payee was the only in- 
dorser to be charged, the circuitous in- 
dorsees after the Manning holder being 
for collection only, didn’t count, and 
notices to them did not enlarge the 
time in which the payee was entitled to 
receive notice. The theory of the de- 
cision was that upon dishonor at Car- 
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roll, the payee was entitled to immediate 
notice, The payee actually resided at 
Carroll and hence the rule of diligence 
in sending notice was that applied 
where the indorser resides in the place 
of dishonor. True, the notary did not 
know where the payee resided, but he 
was at fault in not making inquiry of 
the bank which would have disclosed it, 
and the Manning holder who knew it, 
was also at fault in not forwarding the 
information with the check. 

This case, then, affords another illus- 
tration of the lack of harmony between 
existing practices of circuitous check 
collection, and the law governing such 
practices. So long as these practices 
continue to violate rules of law, so long 
will losses occasionally be incurred. 


The subject is one which may be profit- 
ably discussed, and the invitation to 
bankers published in the last Journal is 
repeated. Our ideainan outline of such 
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discussion, would be first, to ascertain 
what practices of check collection are 
correct from a business standpoint, and 
what incorrect; then, the subject of 
changing or conforming the law so as to 
sanction modern, correct practices. For 
example, the sending of a check to a 
city correspondent, instead of direct to 
place of payment, might be proper, and 
the slight delay thus caused, be per- 
mitted by the law; while a roundabout 
route through four or five banks would 
violate both law and business propriety. 
Then the question of sending direct to 
drawee—which is negligence in law— 
is at least open to argument, with many 
considerations existing in favor of such 
a practice, to outweigh the risk of the 


drawee proving recreant to the trust. 
Checks occupy a large field in the com- 
mercial world; there should be more 
certainty in the law governing them; as 
well as harmony between the rules of 
law and prevailing business practices. 


TITLE TO PROCEEDS OF COLLECTION UPON INSOLVENCY OF 
BANK INTERMEDIARY BETWEEN OWNER AND COLLECTOR, 


CREDIT OF COLLECTION PROCEEDS TO ACCOUNT OF INSOLVENT DAY AFTER FAILURE, 
NOT A PAYMENT, AND COLLECTING BANK LIABLE TO OWNER. 


German-American National Bank of Peoria, /il., plaintiff (defendant in error) v, Old 
National Bank of Evansville, Ind., defendant (plaintiff in error,) 
Supreme Court of the United States, January 7, 1895. 


An Illinois bank mailed a sight draft on Terre Haute, Ind., tothe Fidelity National of Cincinnati, for col- 
lection, and the latter mailed it to the Old National of Evansville, who mailed it to its correspondent at Terre 
Haute, who collected it on June 2oth, 1887, the Old National receiving notice thereof early in the morning of the 
21st. The Fidelity was taken possession of by an examiner at the close of business June 2oth, at which time it 
was indebted both to the Old National of Evansville, and the Illinois bank. 

HELD, in a suit by the Illinois bank against the Old National, that the proceeds in its hands belonged to the 
former, and that acredit by the Old National to the Fidelity on June a:st, as of date June 2oth, did rot operate 
as a payment of the proceeds to the Fidelity bank; the latter, at the time the credit was given, not being in a 
condition to receive credit or make any settlement. 


In error to the circuit court of the 
United States for the District of In- 
diana, 

This case was tried by the court, a 
jury having been waived. A _ special 
finding of facts was made. From this 


it appears that during the month of 
June 1887, the Fidelity National Bank 
of Cincinnati, Ohio (hereinafter called 
the Fidelity Bank), and the German- 
American Bank of Peoria, Ill, (herein- 
after called the German-American Bank 
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the plaintiff in the court below, were 
mutually transacting the business of 
collecting mercantile paper each for the 
other, and were keeping ledger accounts 
with each othe1, under a contract en- 
tered into in the month of September, 
1886. This contract was made by cor- 
respondence which resulted in an ac- 
ceptance by the German American-bank 
of the following proposition of the 
Fidelity bank: ‘* We will credit sight 
items on any point in the United States 
east of Illinois, where there are banks, 
at par; and make collections on same 
points, which, when paid, will credit at 

On June 14, 1887, the German- 
American bank purchased from the 
Great Western Distilling Company of 
Peoria a draft, of which the following 
is a copy: 


“Great Western Distilling Co., Distillers and Refin- 
ers of Spirits. 
$6,926.15. Peoria, Ill,, June r4th, 1887. 
At sight pay to the order of Weston Arnold, cashier, 
sixty-nine hundred twenty-six 15-100 dollars. 
J. B.Greenhut, Sec. and Treas. 
To Terre Haute Distilling Co., Terre Haute, Ind. 
No. 4,357.” 


—And on the same day transmitted it 
to the Fidelity bank in the following 
letter: 


“Peoria, Ill., June 14, 1887. 
Ammi Baldwin, Esq., cashier, Cincinnati, O.— 
Dear Sir: Inclosed find for collection and credit 
items as stated below. 
Respectfully Yours, 
Weston Arnold, cashier. 
Return at once if unpaid, giving reasons; protest all 
paper unless otherwise instructed. 
ey I IEE Uninc ccccuncedsnccnsdessebensninons 
$6.926.15.”” 


At the time of its transmission it was 
indorsed: 


‘Pay Fidelity National Bank of Cincinnati, O., or 
order, for collection for German-American National 
Bank of Peoria, Ill. 

W. Arnold, Cash.” 


—This indorsement being made by a 
rubber stamp, which had been forward- 
ed to the German-American bank by 
the Fidelity bank, At the time the 
German-American bank transmitted this 
draft to the Fidelity bank it credited 
cash with the full amount of said draft, 
and charged the same to the said Fidel- 
ity bank in its ledger account with said 
bank as a debit against the said Fidelity 
bank. Such entries were made in pur- 
suance of the right which the plaintiff 
claimed to have under its said contract 
and the custom of bankers, a custom 
expressly found to exist throughout the 
United States, to enter, at the time of 
the transmission, sight paper trans— 
mitted to the said Fidelity bank for 
collection upon its ledger account with 
the said Fidelity bank; and were pro- 
visional, in that the plaintiff at the 
time of making said entries, intended to 
exercise the right, which it also claimed 
to have under its said contract with the 
said Fidelity bank and the like custom 
of bankers, to cancel each of said entries 
by a counter entry in case the draft was 
not paid. The making of such entries 
was not communicated to the Fidelity 
Bank, The draft was also before its 
said transmission to the Fidelity bank 
entered on the remittance register of the 
German-American bank as remitted to 
the Fidelity bank. 

The German-American bank never 
at any time drew drafts upon the Fidel- 
ity bank against collections transmitted 
to it until it had received from the latter 
notice of payment thereof. Upon the 
receipt of this draft, on June 15, 1887, 
no entry representing it was made by 
the Fidelity bank in its general ledger 
account with the German-American 
bank, but only on the collection regis- 
ter. Between the Fidelity bank and 
the Old National Bank of Evans- 
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ville, Ind. (hereinafter called the Old 
National Bank), the defendant in the 
court below, there then existed an ar- 
rangement for mutual and reciprocal 
collection business, and on June 16th the 
draft was forwarded by the former to 
the latter bank, with this additional in- 
dorsement; ‘‘Pay Old National Bank, 
Evansville, Ind., cashier, or order, for 
collection. Please report by this num- 
ber, 66,923. Fidelity National Bank, 
Cincinnati, O. Ammi Baldwin, cash- 
ier.”” The letter indorsing the draft 
was in these words: 


. “Cincinnati, 6, 16, 1837. 
Old National Bank, —, Cashier, Evansville, 
Ind.—Dear Sir: I enclose for collection and credit as 
below stated. 

Very Respectfully Yours, 
Ammi Baldwin, Cashier. 
“ +. * * 

Do not hold but protest against all collections not ac- 
cepted or paid, unless otherwise instructed by us. Ad- 
vise by date of letter. Please report collections by 
numbers.” 


On June 18th, the Old National Bank 
acknowledged receipt by postal card, as 
follows: 


“ Evansville, Ind., June 18th, 1887. 
I have received your favor of the 16th, with stated 
inclosure. 
Entered for coll. 
Yours respectfully, 
Henry Reis, Cashier. 


No entry was made by it at the time 
on its ledger account with the Fidelity 
Bank, but only in its collection regis- 


ter. On June 18th the draft was for- 
warded to the First National Bank at 
Terre Haute, received by the latter on 
June 2oth, and paid to it by the Terre 
Haute Distilling Company on the after- 
noon of that day between 2 and 3 
o’clock, On the same afternoon a let- 
ter was written by the First National 
Bank to the Old National Bank advis- 
ing the latter of the payment of the 
draft, and that its amount had been 


credited to the account of the latter, 
which letter was posted at about 4 
o’clock of the same afternoon. The let- 
ter was received by the Old National 
Bank at or about 8 o’clock on the morn- 
ing of June 2ist. During the month of 
June, 1887, the banking hours of these 
banks were from g o’clock in the fore- 
noon continuously until 3 o’clock in the 
afternoon, and, the letter having been 
received before banking hours of the 
21st, the amount of the draft was, in ac- 
cordance with its general practice, en- 
tered by the Old National Bank in its 
account with the Fidelity bank as a 
credit to the latter as of June 20, 1887. 

On June 21, 1887, the Old National 
Bank wrote and mailed to the Fidelity 
bank a letter, notifying the latter of 
the payment of the draft and the 
entry to itscredit. This letter was re- 
ceived by the persons in charge of the 
Fidelity bank on June 22d. 

“On June 20, 1887, and for ro days 
prior thereto, the Fidelity bank was 
insolvent, but neither the German- 
American bank, the Old National Bank 
nor the First National Bank had know- 
ledge of this fact, nor did either of the 
said banks have knowledge of such fact 
until after the failure of the Fidelity 
bank as hereinafter stated. On the 
morning of June 20, 1887, Mr. Eugene 
Powell, bank examiner, came to the 
Fidelity bank for the purpose of making 
an examination, He did so, to a certain 
extent. In the afternoon of June 20, 
1887, the board of directors of the Fi- 
delity bank had a meeting at the office 
of the bank, which continued in session 
until after the close of banking hours. 
After the close of banking hours the 
board of directors adjourned, and im- 
mediately thereafter Mr. Powell, as 
bank examiner, took possession of the 
Fidelity bank, and that night had the 
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combination of the safe changed, of 
which combination he took possession. 
The Fidelity bank kept its doors open 
for the transaction of banking business 
until the close of banking hourson June 
20, 1887, and transacted such banking 
business as offered until that time. The 
board of directors of the Fidelity bank 
met early in the morning of June 21, 
1887, and about 8:30 o'clock, half an 
hour before the beginning of bank 
hours, it was announced to its officers 
that the bank would not open. The 
Fidelity bank did not open for business 
on June 21, 1887, and has never opened 
for business since June 20, 1887. 

“Mr. Eugene Powell, bank examiner, 
continued in possession of the Fidelity 
bank, after taking possession of it in 
the manner aforesaid, until June 27, 
1887, when Mr. David Armstrong was 
appointed receiver, which position he 
held at the beginning of this suit. 

“No remittance of money, or any 
tangible representative of money, repre- 
senting this draft, was ever made by the 
First National Bank to the Old National 
Bank or by the Old National Bank 
to the Fidelity bank or by the 
Fidelity bank or its receiver to the 
German-American bank, and the pro- 
ceeds of this draft never passed between 
said banks, if at all, otherwise than by 
the debit and credit entries above men- 
tioned. 

‘*Prior to the institution of this suit 
the Old National Bank and the First 
National Bank made a mutual settle- 
ment of their collection accounts up to 
and including the above-mentioned 
entries representing said draft. The 
mutual collection accounts between the 
Old National Bank and the Fidelity 
bank have not been settled on account 
of the insolvency of the Fidelity bank, 
but the Old National Bank claims upon 


such settlement, the benefit of the 
amouut of said draft as a debit on its 
account with the Fidelity bank. 

*‘On the books of the Fidelity bank 
as they stood at the beginning of this 
suit, the Fidelity bank owed the Ger- 
man American bank $17,844.77. On 
the books of the Fidelity bank and of 
the Old National Bank, as they stood at 
the beginning of this suit, the Fidelity 
bank owed the Old National Bank 
$14,391.57. The above balances are 
made by debiting the Old National 
Bank with the amount of said draft,and 
crediting the German-American bank 
with the like amount.” 

Upon these facts judgment was en- 
tered in favor of the plaintiff for the 
amount of the draft and interest, to re— 
verse which judgment the defendant 
brought this writ of error. 

Alpheus H. Snow and John M. But- 
ler, for plaintiff in error. Charles W. 
Smith, J. W. Warrington and J.S, Dun- 
can, for defendant in error. 


Mr. Justice BREweR, after stating the 
tacts in the foregoing language, deliv— 
ered the opinion of the court. 

The Fidelity bank did not purchase 
this draft from the plaintiff, and, al- 
though it acquired the mere legal title, 
never became its equitable owner. It re- 
eeived it as an agent, and the indorsement 
‘* For collection, for German-American 
Mational Bank of Peoria, Illinois,’’ was 
notice to it and every subsequent holder 
that it was forwarded simply for collec- 
tion. Neither by the express terms of 
the contract between the plaintiff and 
the Fidelity bank, nor by the course of 
business between them, nor by the cus- 
tom ot bankers did the receipt of the 
draft by the Fidelity make it a debtor 
for the amount thereof; neither would 
it become such debtor until after the 
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collection and possession of the pro- 
ceeds of the draft, either actually or by 
settlement of accounts between the par- 
ties. Sweeny v. Easter, 1 Wall. 166; 
White v. Bank, 102 U. S. 658; Bank v. 
Armstrong, 148 U.S. 50, 13 Sup. Ct. 
533- 

The draft was collected and the pro- 
ceeds thereof received by the defendant. 
While it was at first collected by the 
First National Bank of Terre Haute yet 
it was by that bank credited to the de- 
fendant, notice of the credit given, and 
the amount settled between the two 
banks in the adjustment of their ac- 
counts. 

The case, therefore, is presented of a 
receipt of the proceeds of the draft by 
the defendant, a subagent or agent of 
the collector, and the nonreceipt of the 
proceeds by the plaintiff, the owner, and 
the question is whether the tormer has 
discharged itself of liability for the 
moneys which it has thus received. 

The contention of the defendant is 
that it paid the moneys which it re- 
ceived to the party from whom it re- 
ceived the draft, to wit. the Fidelity 
bank, which was the agent of the owner. 
It is not pretended that it ever forward- 
ed to the Fidelity bank the cash there- 
for, but the claim is that it credited 
such amount on the account of the 
Fidelity bank, the Fidelity being at the 
time indebted to it, and that this is 
equivalent to an actual payment of 
money. The difficulty with this con- 
tention is that, at the time this credit 
was entered by the defendant, the Fi- 
delity was not in acondition to receive 
credit or make any settlement; it was 
insolvent, and in the custody of the offi- 
cers of the law. The defendant received 
no notice of the collection by the Terre 
Haute bank, made no entry on its books, 
took no other action looking toa settle- 


ment with the Fidelity until the morning 
of the 21st, and it is founa not only that 
the Fidelity had been insolvent for ten 
days theretofore, but that on the 2oth 
the bank examiner had taken possession 
—a possession which he maintained 
until the appointment of the receiver, 
Armstrong. At the time this examiner 
took possession the business of the bank 
stopped and the authority of the direct- 
ors and officers ceased. They could not 
thereafter make any settlement with the 
defendant to the prejudice of the rights 
of third parties. If on the morning of 
the 21st the defendant had brought to 
the Fidelity bank in cash the amount 
which it had collected on this draft, and 
tendered it to the officers of the Fidelity 
bank in payment of a balance due to 
such bank, the latter could not have 
lawfully received that cash for such pur- 
pose, so as torelieve the defendant from 
its liability to the plaintiff. Anda for- 
tiori, if it could not accomplish this by 
an actual tender of the money, it cannot 
by a mere entry on its own books. The 
only way in which the defendant could 
after receiving the amount of this check, 
discharge itself from liability to the 
plaintiff was by a payment to the Fidel- 
ity bank, its indorser, at a time when 
the Fidelity bank was authorized to re- 
ceive it for the plaintiff, and the author- 
ity to so receive it terminated when it 
stopped business, 

There is nothing in the case of Bank 
v. Armstrong, 148 U. S. 50, 13 Sup. Ct. 
533, which conflicts with this. On the 
contrary, it was said in that opinion, in 
reference to a transaction similar to the 
one before us: ‘‘The plaintiff, then, as 
principal, covld unquestionably have 
controlled the paper at any time before 
its payment, and this control extended 
to such time as the money was received 
by its agent, the Fidelity.” 
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Language found later in the opinion 
upon which the defendant relies, must 
be understood in relation to the partic- 
ular facts of that case. Certain drafts 
had been received by the Fidelity Bank 
and forwarded for collection to other 
banks, and by the latter coliected. Of 
these collections some had been made 
by banks indebted to the Fidelity. and 
others by banks to whom the Fidelity 
was indebted, and the amount of such 
collections credited on the accounts 
with the Fidelity. The former were 
paid by such banks to Armstrong, the 
receiver of the Fidelity, and after its 
failure, The suit was one brought by the 
original owner of these drafts against 
the receiver, to charge the funds in his 
hands with a trust in respect to all these 
collections, and it was adjudged that he 
was such trustee as to the former, and 
not as to the latter,—the former, be- 
cause the collection had not been com- 
pleted by the Fidelity before its failure, 
and therefore the amounts thereof sub- 
sequently received by the receiver were 
received for the benefit of the original 
holder; while, as to the latter, the col- 
lection by the Fidelity was complete, 
and the original holder stood simply as 
a general creditor of the Fidelity for 
such amounts. There was in respect to 
these latter collections no question as to 


In Robertson v. Ougley Electric Co., 


N. Y. supreme court, general term, 
First Department (December 24, 1894,) 
action was brought upon a promissory 
note executed by a New Jersey corpor- 
ation, before its due date, bv virtue of a 
provision in achattel mortgage securing 
it that if the maker should remove the 
mortgaged property, or ‘‘ permit or suf- 
fer” any attachment to be made against 


the precise time at which the transaction 
between the Fidelity and the collecting 
banks was completed, and no suggestion 
that an entry on the books of the Fidel- 
ity, or some other act indicating its as- 
sent to the action of the collecting 
banks in crediting the amount, was 
necessary to complete the settlement. 
On the contrary, it was assumed that 
the settlement between the Fidelity and 
its agents was complete at the time of 
the failure. 

It is unnecessary in this case to con- 
sider what would be the rights of the 
parties if a settlement between the de- 
fendant and the Fidelity bank had been 
consummated while the latter was act- 
ually engaged in business, although in 
fact insolvent; for, as stated, no action 
was taken by the defendant until after 
the Fidelity had stopped business, and 
was in possession of the officers of the 
law. The mere fact that news of the 
condition of the Fidelity had not reached 
the defendant at the time it made this 
entry is immaterial. The condition of 
insolvency was ‘‘disclosed’”’ because it 
was known to the officers of the law, and 
action had been taken by them in conse- 
quence thereof, and that is all that is 
necessary. We think the conclusions 
of the circuit court were correct, and its 
judgment is affirmed. 


it, the note secured should become in- 
stantly due and payable. Held, such pro- 
vision is to protect the mortgagee against 
any acts of the mortgagor impairing his 
security, and therefore does not apply 
where an attachment is obtained in New 
York for a claim which the corporation 
denies, as foreign corporations are sub- 
ject to attachment in New York without 
regard to their solvency or the validity 
of claims against them. 
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PURCHASE OF COMMERCIAL PAPER BY NATIONAL BANK. 


PURCHASE FROM PAYEE AT 25 PER CENT. DISCOUNT NOT AVAILABLE AS A GROUND OF 
DEFENSE TO MAKERS, PREDICATED UPON THE PROVISIONS AS TO USURY 
IN THE NATIONAL BANK ACT, 


Purchase of note under circumstances of suspicion will not defeat recovery; 


mala fides must be 


shown to deprive bank of character of bona-fide holder. 


Second National Bank of Clarion v. Morgan, et al. 


Supreme Court of Pennsylvania 


January 7, 1895. 


A promissory note was executed by the defendants, makers, to L & J., for $833, with interest at six per cent. 


payable eighteen months after date, as the purchase price of a stallion. 


$116 was paid on the note, and it was 


thereafter and before maturity sold by L & J tothe plaintiff bank ata discount of twenty-five per cent. In a 


suit by the bank against the makers the court holds: 


1. Adefense of failure of consideration is not available against a purchaser for value before maturity, 


where the facts upon which based are not known to the 
2. The indorsee of a negotiable note who takes it be 


urchaser. 


re maturity for value, isentitled to recover from the 


maker though the note is taken under circumstances which ought to excite suspicion; to bar recovery it must 


be shown that it was taken mala fide. 


3. Purchase from the payees of a note given for the price of a horse, at a shave of 25 per cent. is not a trans- 
action which affordsthe makers any ground of defense or relief under the provisions of the national bank act 
imposing penalties for usury, when sued on the instrument by the purchasing indorsee. 


Suit by Second National Bank of 
Clarion, Pa., indorsee, against Lawson 
Morgan and others, makers, upon a 
promissory note. The court of com- 
mon pleas of Clarion county refused a 


motion and rule for judgment for want 
of a sufficient affidavit of defense, and 


the bank appeals, Reversed. 

J. T. Maffett, for appeliant. 

W.L. Corbett, Don C. Corbett, John W. 
Reed, Harry L. Wilson and G. G. Sloan, 
for appellees. 


GREEN, J. The affidavit of defense in 
this case makes three averments: First, 
that the consideration of the note in 
suit has failed and that the note was ob- 
tained by the payees from the makers 
by means of false and fraudulent repre- 
sentations respecting a certain Percher- 
on stallion, As these facts are not al- 
leged to have been known tothe plaintiff 
bank, and as the note is negotiable and 
the bank acquired it for value and 
before maturity, this defense is of no 
avail against the plaintiff. 

Second, that the defendants expect to 
be able to prove that the plaintiff was 


not a holder for value before maturity, 
but that the bank took the note under 
circumstances and with such knowledge 
of the facts as to put it upon notice and 
inquiry, which would have led to a dis- 
covery of the fraud. This defense is 
unavailing because the affidavit alleges 
no facts or circumstances whatever upon 
which to found a belief. and the mere 
averment of a belief without stating the 
facts upon which it is founded, gives no 
information to the court upon which it 
can determine their efficiency; and if 
there are no facts and circumstances 
known to the affiants there is nothing 
upon which to ground any belief. 

But independently of this considera- 
tion the affidavit of defense alleges only, 
in its second clause, that the plaintiff 
took the note under such circumstances 
and with such knowledge of the fraud 
as were sufficient to put it upon inquiry 
and that inquiry would have led to a dis- 
covery of the fraud, and it nowhere 
alleges actual knowledge of the fraud 
when the note was taken. The learned 
court below considered that this aver- 
ment was sufficient to prevent judgment. 
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But this court decided as long ago as in 
1870, ina well considered case, and in 
an exhaustive and elaborate opinion by 
Mr. Justice Read, in the case of Phelan 
v. Moss, 67 Pa. 59, that such a defense 
when proved by testin.ony was no de- 
fense at all in an action on a negotiable 
note. We there held that a holder of a 
negotiable note dona fide for va'ue with- 
out notice can recover it, notwithstand- 
ing he took it under circumstances which 
ought to excite the suspicion of a pru- 
dent man. Justice Read reviewed the 
authorities in England and this country 
and showed with conclusive force, that 
even in England where for a short time 
the opposite doctrine obtained a lodg- 
ment, starting with the case of Gill v. 
Cubitt, 3 B. & C., 466, it had been 
altogether abandoned and overruled. 
This was accomplished through a series 
of decisions, when, in the last of them, 
Goodman v. Harvey, 4 Ad. & Ellis, 870, 
Lord Denman said: ‘‘We have shaken 
off the last remnant of the contrary doc- 
trine. Where the bill has passed to the 
plaintiff without any proof of bad faith 
in him, there is no objection to his 
title.” 

Justice Read further reviews both the 
federal and state decisions in this coun- 
try, and includes in them the case of 
Beltzhoover v, Blackstock, 3 Watts, 20, 
in which Judge Sergeant expressed a 
concurrence, though unnecessarily, in 
the doctrine of Gill v. Cubitt. And he 
also showed that this court had never 
followed Beltzhoover v. Blackstock in 
this regard but had followed the oppos- 
ite rule. He concludes by assuming 
that the note was obtained by fraud on 
the maker, and, reviewing the circum- 
Stances of suspicion, among which was 
the fact that the plaintiff bought the 
note, which was for $250 against a sol- 
vent drawer, for $100, he adds, ‘“‘Neither 


one nor all these facts, if found by the 
jury, proved ma/a fides on the part of the 
holder, or brought home to him know- 
ledge of the fraud; but on the contrary 
it was clear that he was a dona fide holder 
for value without notice, and of course 
entitled to recover.” This case has 
been many times recognized and fol- 
lowed by this court and never departed 
from to this date. In McSparran v. 
Neeley, 91 Pa. 17, Mr. Justice Wood- 
ward said: ‘‘Phelan v. Moss has been 
uniformly followed, since it was decid- 
ed,” and in that case also we decided 
that the indorsee of a negotiable note 
who took it before maturity, dona fide for 
value without notice, is entitled to re- 
cover from the maker though a fraud 
was practiced on the maker in obtaining 
his signature to the note; the fact that 
a negotiable note which was obtained by 
fraud was taken by the holder under 
circumstances which ought to have ex- 
cited suspicion will not defeat a recov- 
ery; it must be shown that it was taken 
mala fide. 

Most extended references, both to de- 
cided cases and text writers, could be 
added to the foregoing, but it would be 
a waste of time and space. We conclude 
therefore that the averment upon this 
subject in the second clause of the affi- 
davit of defense in this case is of no con- 
sequence whatever and could not suffice 
to put the plaintiff to any proof on the 
trial. The burden of proving actual 
bad faith would still rest on the defend- 
ants. 

The averment in the first part of the 
second clause that the affiants expect to 
be able to prove on the trial that the 
plaintiff is not a dona fide holder, is not 
an assertion of the fact but only of the 
expectation of ability to prove it and the 
basis of the expectation is immediately 
stated by way of illustration as being 
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the taking of the note under circum- 
stances of suspicion. No actual circum- 
stance of suspicion is stated, and no 
fact impeaching the dona fides of the 
holder or as affording a ground of re- 
lief to that effect appears anywhere in 
the affidavit. If, on the trial, the de- 
fendants should prove exactly what thev 
have alleged in the second clause of the 
affidavit, to wit, that they believe and 
expect to be able to prove that the 
plaintiff was not a bona fide holder for 
value, and that he took the note under 
circumstances of suspicion, they would 
have accomplished nothing. Instead of 
proving belief they would be obliged to 
prove the fact of mala fides, and although 
they proved actual circumstances of 
suspicion, it would avail them nothing. 

The authorities which hold that it is 
sufficient in an affidavit of defense to 
aver an expectation of ability to prove, 
are predicated of facts previously stated, 
and not of mere beliefs or inferences or 
conclusions, 

It may be added that the third clause 
of the affidavit not only admits, but dis- 
tinctly asserts, that the plaintiff paid for 
the note seventy-five per cent. or there- 
abouts in money of its face value, and is 
therefore fatally inconsistent with any 
allegation or inference that the note 
was not acquired for value. 

We do not consider the case of Hutch- 
inson v. Boggs, 28 Pa. 294, and Lerch 
Hardware Co. v. Bank, 10g Id. 240, as 
applicable to this case, because here the 
defense relates to the want of considera- 
tion in the sale of a defective horse, and 
in that kind of defense the holder is not 
put to proof of his title to the note by 
the allegation of want of sufficient con- 
sideration. 

We regard the first and second clauses 
of the affidavit as entirely insufficient to 
prevent judgment. 


LAW JOURNAL. 


The third clause is in no better con- 
dition. It avers that the plaintiff being 
a national bank took usury in discount- 
ing the note at 25 per cent. or upwards 
of its value. It is impossible to under- 
stand how any allegation of usury can 
be made as to such a note as this, or 
how these defendants can have any in- 
terest in the usury in any event. The 
note was not given for a loan of money 
but for the price of a horse sold to them. 
They agreed to pay $833.33 for the 
horse and not for a loan of a sum of 
money, 25 per cent. less than that 
amount. In the case of Barnet v. Na-— 
tional Bank, 98 U. S. 555, the supreme 
court of the United States, construing 
the Act of Congress of June 3, 1864, 
section 30, on the subject of taking usury 
by national banks, said that the act 
defined two categories of such cases 
which they then stated. This case can 
not possibly come within the first cate- 
gory of the act, to wit: ‘“‘ Where illegal 
interest has been knowingly stipulated 
for but not paid, then only the sum lent 
without interest can be recovered,” be- 
cause no sum of money was lent, and no 
illegal interest was stipulated for, the 
rate mentioned in the note itself being 
six per cent. which isa lawful rate. 

The second category is in these words, 
to wit, Where such illegal interest has 
been paid, then twice the amount so paid 
can be recovered in a penal action of 
debt, or suit in the nature of such action 
against the offending bank brought by 
the persons paying the same or their 
legal representatives. There are at least 
three fatal reasons why the defendants 
can take no benefit from this provision: 
(1) It has been decided several times by 
the supreme court of the United States, 
that this defense cannot be made even 
by the maker of the note in an action 
against him on the note (Barnet v. Na- 
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tional Bank, 98 U. S. 555), nor by the 
surety (Stephens v. Monongahela Na- 
tional Bank, 111 U. S. 197,) because 
the only remedy given by the Act of 
Congress i; by a penal action to be 
brought for the recovery of double the 
amount of the illegal interest charged, 
and it therefore cannot be set off in an 
action on the note. (2) Because no 
persons but those who paid the illegal 
interest or their legal representatives, 
can recover it. (3) Because no illegal 
interest was charged or paid upon a 
‘*sum lent,” and therefore none can be 
recovered. The defendants, if they owe 
anything on this note to the ptaintiff, 
owe the whole amount of $833.33, with 


6 per cent. interest, less any payments 
that were made on account. They do 
not owe it for money lent but for the 
price of a horse. So far as these defend- 
ants are concerned it is a matter of no 
consequence whether the plaintiff paid 
forthe note its whole amount or any 
sum less than that. Driesbach v. Nation- 
al Bank, 104 U. S. 52, is to the same 
effect as the above cited cases. 
Judgment reversed and record re- 
mitted with directions to enter judg- 
ment against the defendants for such 
sum as to right and justice may belong 
unless other legal or equitable cause be 
shown to the court below why such 
judgment should not be so entered, 


THE NEGOTIABILITY OF INTEREST COUPONS. 


When detached and negotiated, they are independent of the bond, and may be enforced although 
the bond itself is paid and cancelled. 


Trustees of International Imp. Fund v. Lewis, Supreme Court of Florida. 


Novem- 


ber 8, 1894. 


1. Coupons that are payable to bearer and that are attached to and represent the semi-annual installments 
of interest accruing upon railroad bonds, are, in legal! effect, promissory notes, and possess all the attributes of 


negotiable paper. 


2. Such coupons may be detached and negotiated separately by simple delivery, and sued on separately 


from the bond after the bond itself has been paid and satisfied, as well as before. 


Coupons once detached and 


negotiated cease to be mere incidents of the bond, and become independent claims, and carry interest after 


their maturicy. 


3. Where a negotiable instrument is paid before maturity, it is especially important that it should be sur- 
rendered to the payor, so that further negotiation may be prevented; for in such case if payment is made to the 
original payee, and the note is not surrendered, but has already or should afterwards be transferred, before 
maturity, toa bona fide holder without notice, such holdercan recover thereon against the maker, notwith- 


standing such payment to the original payee 
(Syllabus by the Court.) 


Appeal from circuit court, Leon 
county; David S. Walker, Judge. 

Bill by Charles Edward Lewis against 
the trustees of the internal improve- 
ment fund to compel the payment of 
certain interest coupons. Decree for 
complainant, and defendants appeal. 
Affirmed. 


TayLor, J. The appellee sued the 
appellants, as trustees of the internal 


improvement fund of the State of Flor- 
ida, by bill in equity in the circuit court 
of Leon county, to compel them, as 
such trustees, to pay 25 interest coupons 
for the sum of $35 each, representing 
the semi-annual installments of interest 
falling due upon the 1st days of March 
and September in the years 1889 and 
1890, and on the ist of March, 1891, 
upon 5 bonds for the sum of $1,000 
each, numbered, respectively, 1,075, 
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1,233, 1,234, 1,235, and 1,240, issued on 
March 1, 1856, by the Florida Railroad 
Company, under and in accordance with 
the provisions of the act of the legisla- 
lature of Florida passed January 6, 
1855, entitled ““An act to provide for 
and encourage a liberal system of inter- 
nal improvement in this state,” the prin- 
cipal of which bonds was payable on 
March I, 1891. The coupons sued upon 


making allowance for the different dates 
when they respectively fall due, and 
their reference to the different numbers 
of the bonds to which they were attach- 
ed, are in the following form: 


“The Florida Railroad Company will pay the 
bearer, inthe City of New York, $35 on the 1st day of 
March, 1889, for semiannual interest on Bond No. 
1075. $35. Geo. W. Call, for Treasurer. 


The bill alleges that the complainant, 
in December, 1882, became the holder 
and owner for value of said 25 coupons 
before their maturity; that payment 
thereof from said trustees had been de- 
manded and refused. The answer ad- 
mits that said bonds, with interest cou- 
pons attached, were issued under and 
in pursuance of said act of the legisla- 
ture creating said internal improvement 
fund, and admits that by the provisions 
of said act the said interest coupons 
were secured and guarantied by the 
fund in their hands as trustees. 

The answer denies that the complain- 
ant is a bona-fide holder of said cou- 
pons, and that he acquired them before 
maturity without notice, 

There was no proof, however, other- 
wise than that the complainant bona- 
fide became the holder and owner of 
said coupons for value before their ma- 
turity. The answer further urges as a 
defense that prior to the time when the 
complainant acquired said coupons, and 
long before their maturity, the bonds 


themselves, the semi-annual interest 
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upon which is represented by said cou- 
pons, were bought and canceled by said 
trustees under the provisions of said in- 
ternal improvement act, and said bonds 
became no longer an existing obliga- 
tion, and ceased to bear interest. 

The evidence taken shows that the 
complainant is a bona-fide holder of the 
coupons sued upon, and that he became 
such owner for value, in good faith, be- 
fore their maturity, as detached inde- 
pendent obligations, and without notice 
that the principal bonds, of which they 
formed a part, had been taken up or 
canceled. It is shown that the defend- 
ant trustees have acquired the posses- 
sion and control of all the bonds from 
which said coupons were detatched, and 
that they acquired possession of them 
about December 26, 1882, denuded of 
all coupons, How or from whom they 
were acquired, is not shown, nor upon 
what consideration. Neither is it shown 
that said bonds were ever canceled. At 
the final hearing of the cause on Oct- 
ober 9, 1890, final decree was rendered 
requiring the defendants, as trustees, to 
pay the amount of the 20 coupons then 
past due, together with interest thereon 
from the dates of their respective matur- 
ity up to the date of said decree, and in- 
terest upon the decree until its payment, 
and that the 5 coupons not then due 
should be withdrawn from the suit, 
From this decree the defendant trustees 
have appealed. 

It is conceded that under the provis- 
ions of the internal improvement act, al- 
ready mentioned, the funds in the hands 
of the defendant trustees was pledged 
as a guaranty for the payment of thein- 
terest upon the railroad bonds that is 
represented by the coupons sued for, 
and that said fund was liable originally, 
as a guaranty, for the payment of said 
coupons. The sole contention here is 
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that, the principal of the bonds having 
been taken up and canceled by the trus- 
tees prior to the accrual and maturity 
of the installments of interest repre- 
sented by these coupons, such bonds 
ceased, from the time they were so taken 
up and canceled, to bear interest, and 
that the interest represented by said 
coupons consequently never did accrue 
or become due. However plausible this 
contention, at first blush, may appear,it 
is not in accord with the settled princi- 
ples of law governing such negotiable 
instruments as are sued on here, and 
that must govern the obligor in the pay- 
ment of such instruments when he de- 
sires that a discharge from his further 
liability shall result from such payment. 
The coupons sued upon are payable to 
bearer, and, according to well-settled 
law, are in legal effect promissory notes 
and possess all the attributes of nego- 
tiable paper. 4 Am, & Eng. Enc. Law, 
p. 432, and citations. They are trans- 
ferable by delivery, although detached 
from the bonds; and it has been held 
that a purchaser in good faith, before 
maturity, from one even who has stolen 
them, acquires a valid title. Evertson 
v. Bank, 66 N. Y. 14; Arents v. Com., 
18 Grat. 750; Spooner v, Holmes. 102 
Mass. 503; Murray v. Lardner, 2 Wall. 
110; Hotchkiss v. Bank, 21 Wall. 354. 
It is further well settled that such cou- 
pons may be detached and negotiated 
separately by simple delivery, and sued 
on separately from the bond after the 
bond itself has been paid and satisfied. 
as well as before; and that coupons once 
detached and negotiated cease to be 
mere incidents of the bond, and become 
independent claims; and that they carry 
interest after their maturity. National 
Exch, Bank v. Hartford, P. & F. R. Co., 
38 R. I. 375, and cases there cited; 
Banking Co. v. Fisher, 9 N. J. Eq. 667, 


reported in 64 Am. Dec. 423, with nu- 
merous citations in notes at page 432; 
Welsh v. Railroad Co. 25 Minn. 314; 
Thomson v. Lee Co., 3 Wall. 327; Clark 
v. Iowa City, 20 Wall. 583; Stewart v. 
Lansing, 104 U. S,505; Gelpoke v. City 
of Dubuque, 1 Wall. 175. 

It is further well settled that, wherea 
negotiable bill or note is paid before 
maturity, it is especially important that 
it should be surrendered to the payor, 
so that further negotiation may be pre- 
vented; forin such case, if payment is 
made to the original payee, and the note 
is not surrendered, but has already or 
should be afterwards transferred, be- 
fore maturity, to a bona fide holder 
without notice, such holder can recover 
thereon against the maker, notwithstand- 
ing such payment to the original payee. 
3 Rand. Com. Paper, § 1418, and cita- 
tions; Tied. Com. Paper, §$§ 373, 374, 
and citations; 2 Daniel, Neg. Inst. §§ 
1230-1233, and citations; 18 Am. & Eng. 
Enc, Law, p. Igo, and citations. 

In the case at bar the defendants, as 
trustees, were liable only fur the pay- 
ment of the interest upon these bonds 
represented by the coupons attached 
thereto. If they bought the bonds them- 
selves for cancellation before their ma- 
turity, as they allege, it especially be- 
hooved them to see to it that the nnma- 
tured interest coupons, representing 
interest installments not yet accrued, 
were delivered up to them, so as to put 
a stop to the further negotiation thereof 
to bona fide and innocent holders; and 
this, fr the reason that the coupon at- 
tachments representing the accruing in- 
terest were in fact the only part of the 
bonds for which they were bound as 
guarantors, As before shown, these cou- 
pons, when detached from the bonds 
before their maturity, became indepen- 
dent claims, and’ were no longer mere 
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incidents of the bond; and became at 
once possessed of all the attributes of 
negotiable mercantile paper; and the 
payment or cancellation of the bond be- 
fore maturity to the holder of such bond 
cannot affect such coupons that have 
been detached, and transferred before 
maturity to another bona-fide holder. 
The defendants, if they have bought up 
the principal of the bond before its ma- 


turity, denuded of its interest coupons 
that were, before such purchase and 
cancellation, detached therefrom and 
transferred to a bona-fide holder, have 
ill-advisedly made payment to the 
wrong payee, or else have not paid at 
all that part of the bond for which they 
were alone liable. 

The decree of the court below 
firmed, with costs. 


is af- 


NOTES OF RECENT BANKING CASES, 


Slander of Bank. In Irish American Bank 
v. Bader, in the supreme court of Min- 
nesota, the action was by the bank 
against Bader for slander. The slan- 
derous words charged were: ‘‘There isa 
run on the Irish-American Bank;” ‘‘the 
Irish-American Bank has suspended ;” 
“the Irish-American Bank is no good 
anyway:” ‘“‘the Irish-American Bank 
closed its doors at 2 o’clock to-day.” 
The words proved were: ‘*‘ Have you 
got any money in the Irish-American 
Bank? If you have any there, you had 
better be getting it out.” The court 
held, that there was a material variance 
between the words charged and the 
words proved, 

The cashier of the bank having heard 
that Bader had circulated reports re- 
garding the solvency of the bank, re- 
quested a friend to go with him to 
interview the latter and ‘‘see what 
there was about it.” On meeting him, 
they opened upa conversation, by which 
they led him up to the subject of what 
he knew about the condition of the bank, 
What was said by Bader on this occasion 
was induced by the cashier and his 
friend, and was not addressed to or 
heard by anyoneeise. Thecourt holds 


that words uttered under such circum- 
stances are not actionable. 


Implied Guar- 
anty of Seller of 
Commercial 
Paper. 


The supreme court of 
Minnesota in Brown v. 
Ames, announces the fol- 
lowing doctrines: 

‘* Notwithstanding that a few cases, 
notably in Maine and Maryland, upon a 
‘somewhat shadowy distinction,’ make 
certain exceptions to the rule, yet the 
doctrine is too well established to admit 
of discussion that where one sells or 
transfers commercial paper, although 
not a party to the instrument, or he in- 
dorses it ‘without recourse,’ the vendor 
impliedly guaranties that the signatures 
to the paper are genuine,and not forged, 
unless it is expressly understood at the 
time of the sale that he refuses to guar- 
anty its genuineness. See Benj. Sales 
(6th Ed.) 638, and cases cited. The 
fact that the plaintiff pleads as being 
express the same warranty which the 
law implies will not prevent a recovery 
although he fails to prove an express 
warranty. 

“If a person is selling the paper as 
agent for another, he can relieve himself 
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from personal liability only by disclosing 
to the purchaser the fact of his agency 
and the name of his principal. It isnot 
enough merely to give notice of the fact 
that he is acting as agent; he must also 
his principal is. The 
reason of the rule is that the purchaser 
may determine the responsibility of the 
principal to answer for any failure of 
tile to or genuineness of the paper, 


disclose who 


Moreover, the person ramed as princi- 
pal must be a principal in fact, a person 
for whom the agent is authorized to act 
and who will be legally bound by his 
These propositions are so elemen- 
tary that the citation of authorities in 


act. 


their support is unnecessary.” 

In the case before the court, the in- 
dorsement of a promissory note trans- 
ferred by a broker in commercial paper 
was proved to be a forgery; and the 
broker being unable to prove satisfac- 
torily that he was acting as agent for a 
known principal, was held to bear the 


loss. 


Indorser Bound 
by Waiver of 
Protest in Note. 


The following clause is 
frequently found in prom- 
issory notes: 

‘* The makers, indorsers and guarantors 
of this note hereby waive presentment for 
payment, notice of non-payment, protest and 
notice of protest, and diligence in bringing 
suit against any party thereto.” 

It would seem that there could be no 
doubt that such a clause bound parties 
signing on the back of the note as in- 
dorsers, or otherwise, yet the propos- 
ition has been recently seriously ques- 
tioned and combatted by a litigant in 
lowa. He was the payee of such a noie 
who had indorsed it in blank. He con- 
tended that his indorsement was a new, 
independent, written contract between 
indorser and indorsee, with conditions 


implied by law, and that it had no refer- 
ence to a provision in the note of the 
character of that in question. The su- 
preme court of Jowa overrules the con- 
tention, and holds that a waiver em- 
bodied in an instrument enters into the 
contract of every party who signs it 
whether as drawee, maker, acceptor or 
indorser; and especially is there no 
ground for escaping this conclusion 
when the waiver, as in the present case 
expressly includes the drawers and in- 
dorsers. Philips v. Dippo. 


Proceeds in In- 

solvent Bank 

Held a Trust 
Fund. 


In State v, State Bank of 
Wahoo, recently decided 
by the supreme court of 
Nebraska, the following are the facts 
and points decided: 

Kingsley loaned Baum $2,000, secured 
by a mortgage on real esttae. Laden- 
burger had sold the real estate to Baum 
and he borrowed this money to pay for 
it. The cashier of the Bank of Wahoo 
negotiated the loan for Baum, and by 
agreement between Baum, Ladenbur- 
ger and the cashier, the latter was to re- 
ceive from Kingsley the proceeds of the 
loan, and pay the same over to Laden- 
burger. About November 1, 1892, the 
cashier received the draft, and collected 
it, but, on Ladenburger's demanding the 
money, falsely alleged there was a de- 
fect in the title to the real estate, and 
claimed the right to hold the money 
uncil such defect should be cured. La- 
denburger consented to this. Decem- 
ber 31, 1892, the cashier mailed to 
Ladenburger a certificate of deposit re- 
citing that the latter had deposited in 
the bank the Kingsley money, payable 
to the order of himself ‘‘in person,” and 
on return of the certificate indorsed, 
‘*‘when the land title to Baum is 
straightened out.”’ January 23, 1893,the 
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bank was found to be insolvent, and, at 
the suit of the attorney general, placed 
in the hands of areceiver. Ladenburger 


demanded of the receiver the payment 
of his claim in full as a preferred claim. 
On these facts, the court held: 

1. The controlling—the test—ques 
tion in the case is, was Ladenburger a 
bank? Was 


the relation subsisting between them 


voluntary creditor of the 
that of ordinary depositor and banker? 

2. That the agreement of the parties 
that the cashier should negotiate the 
loan, and receive the proceeds thereof 
for Ladenburger, did not make the lat- 
ter a voluntary creditor or depositor of 
the bank, 

3. One may involuntarily become the 
creditor of another, but, from the very 
nature of things, the relation of banker 
and depositor can be created only by 
consent of both parties. 

4. lf A, without the knowledge of B, 
deposits a sum of money in a bank, to 
the latter’s credit, then, until B shall be 
informed thereof, and expressly or by 
implication recognize the deposit as 
such, the bank will hold such money in 
trust for B, and not as his banker. 

5. That the false representation of 
the cashier that there was a defect in 
the title to the real estate, and that he 
was holding Ladenburger’s money until 
such defect should be cured, was a fraud 
on the latter, and his conduct in per- 
mitting the cashier to retain the money 
for the purpose alleged should not be 
construed into an intention or a consent 
on his part to become a depositor of the 
bank. 

6. That the certificate of deposit was, 
under the circumstances, nothing more 
than an acknowledgement in writing 
that the bank held the proceeds of the 
Kingsley loan for Ladenburger, and 


vould pay the same to him when the 


title to the real estate should be per- 
fected; 
certificate of deposit by 1 adenburger 


and the mere holding of this 


was not, of itself, sufficient evidence to 
establish that he thereby :ecognized 
himself asa depositor of the bank, 

7. That to make one a depositor of a 
bank, and, in case of its insolvency, to 
limit such person’s rights against the 
assets thereof to those of an ordinary 
creditor, it must appear that such per- 
son became a depositor of such bank 
voluntarily. 

8 That the title to the 
ceived by the bank from 


money re- 
Kingsley for 
Ladenburger was held in trust by the 
bank for him, 


the title to such 


money did not pass to the receiver, 


and 


once im- 


pressed with the character of a trust, 


g. That, when a fund is 


such trust character continues until 
changed by the consent of the bene- 
ficiary. 

10 That Ladenburger was entitled to 


have his claim paid as a preferred claim. 


Investment 


The following decision 
Loans. 


by the supreme court of 
Kansas in Farmers’ State Bank of Alton 
v. Pennsylvania Investment Co., may 
prove of interest to investors, 

Where a person seeking to make a 
Joan on real estate makes material false 
statements as to the character of the 
security offered, and of the improve- 
ments on the lands, concerning which 
the mortgagee is not otherwise informed 
the mortgagee, after having advanced a 
part of the money on the loan, may, on 
discovery of the truth, refuse to pay 
over the balance of the loan, and may 
after having offered to return the note 
and cancel the mortgage on repayment, 
retain the note and mortgage as security 
for the moneys already advanced. The 
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mortgagee will not be driven to an 


election between au action to rescind the 
contract and recover the money ad- 
vanced, and an action for damages re- 


sulting from the plaintiff's fraud. 


Liability of Sure- 
ties in S. Dakota. 


A decision has just been 
rendered by the supreme 

Dakota in 
Bank of Commerce v. Humphrey 


court of South case of 
thet 


should be taken note of by bankers in 


the 


the state. It bears upon the question 
whether a surety on a promissory note 
held by a bank is discharged, if after 
maturity of the note the bank has on de- 
posit to the credit of the principal debt- 
or more than sufficient funds to pay it, 
and fails to appropriate the funds to 
that purpose and thus relieve the surety 
but allows them to be withdrawn, The 
question is not decided by the court; it 
is declared to be an one in the 
state, with decisions in other states con- 
flicting. The important point to be 
noted is that it is a pending question, 
and may be decided either one way or 
the other in the near future. 


open 


The ques- 
tion before the court was whether an 
answer presenting such a defense should 
be held frivolous. A bank sued prin- 
cipal and surety on a promissory note. 
The surety interposed an answer alleg- 
ing the fact that moneys of the principal 
were on deposit, unappropriated, after 
maturity of the note, sufficient to pay 
it. Upon motion of the bank, the trial 
court held the answer frivolous and 


gave judgment in its favor, The judg- 


ment is reversed by the supreme court, 
who say: 


‘Section 4443, Comp. Laws, reads as 
foll WS: 


‘A banker has a general lien, dependent upon pos- 
Session, upon all property in his hands belonging to a 
customer, for the balance due to him from such cus- 
tomer in the course ot the busine s.’ 


This follows and codifies the rule of 
law as laid down in such vases as Bank 
v. Hughes, 17 Wend. 94; Marsh v. Bank, 
34 Barb. 298; In re Williams, 3 Ir. Eq 
346; McDowell v. Bank, 1 Har. (Del.) 
369, The question here is, shou'd this 
The 


answer alleges that frequently between 


answer have been held frivolous? 
the maturity of the note and the com- 


defendant 
Murphy, the principal debtor on the 


mencement of this action 
note, had on deposit with the plaintiff 
bank more than sufficient tunds to take 
up and pay this note,and thus relieve the 
surety. It has been often held, 
the bank was 


under no legal obligations to charge the 


under 
such circumstances, that 


note against the account of the princi- 
pal, and that it owed no duty to the 
surety so to do, a neglect of which 
would operate to discharge such surety. 

Upon this point see Voss v. Bank, 83 
Ill. 599; Bank v. Smith, 66 N. Y, 271; 
Marsh v, Bank, 34 Barb. 298; Bank v. 
Hill, 76 Ind. 223. But this doctrine has 
not commanded universal assent. With- 
out special search we find several au- 
thorities of acknowledged reputation 
expressing contrary views. As recently 
as in 1884, the supreme court of Penn- 
sylvania, in Bank v. Henninger, ro5 Pa. 
St. 496, in a lengthy opinion held to the 
contrary. In Dawson v. Bank, 5 Pike, 
283, the supreme court of Arkansas de- 
clared the same adverse views, See also, 
Morse, Banks (3d Ed.) sections 562, 
563. The learned author of Brandt, 
Sur. section 292, concludes a discussion 
of this question as follows: ‘ But where 
the principal has a general balance at 
the bank after the debt of the bank is 
due, authorities differ as to the duty of 
the bank to retain the amount of the 
debt.’ It is not our purpose at this 
time to examine the merits of this ques- 
tion. The question is practically im- 
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portant, and the court is entitled to the 
aid of briefs and argument of counsel, 
whenever it shall be presented for final 
adjudication. While we may have strong 
convictions as to where the weight of 
authority lies, this alone would not jus- 
tify us in holding the answer frivolous. 
We are of the opinion that it was not 
within the contemplation of the statute 
for the trial court to summarily pro- 
nounce such an answer frivolous. It 
might not be held good on demurrer, 
but we think a trial court should be 
slow to hold an answer frivolous which, 
never having been passed upon in this 
jurisdiction, is sustained by recent de- 
cisions of one or more of the highest 


” 


courts of other states. 


In Bank of Water Valley 
v. The Southern Express 


Delay of Express 
livermng Check. 
Company, in the supreme court of Mis- 
sissippi, a check, delayed in transit, 
reached the drawee after the drawer- 
bank had suspended. The payee of the 
check sued the express company who 
forwarded it from drawer to payee, al- 
leging that its delay in delivering the 
envelope containing the check was the 
cause of the loss. Thecourt exonerates 
the company from liability. The follow- 
ing statement of facts and opinion of the 
court thereon, present the case fully: 
On December 17, 1891, the Bank of 
Greenville, Miss., delivered to the 
Southern Express Company an envelope 
valued at $50, said to contain ‘‘papers,” 
addressed to “G. D, Able, Cashier, 
Water Valley, Miss.” There was no 
other notice of itscontents. The express 
company forwarded this package to 
Water Valley the next day, by the first 
train going there after the package was 
delivered to it. The package contained 
a check of the Bank of Greenville, on 


the Whitney National Bank of New 
Orleans, for $1,048.40, payable to 
G. D. Able, cashier, It arrived at 
Water Valley December 18th. The 19th 
was Saturday and the express agent 
testified that he thought he notified 
Able of its arrival the morning of the 
19th. Able denied this, The package 
was delivered on the following Monday 
and was forwarded to New Orleans the 
same day, to Bickham & Moore, who re- 
ceived it on Tuesday. but did not pre- 
sent ituntil Wednesday, when payment 
was refused, and the check protested. 
The evidence shows that the failure of 
the Bank of Greenville was not known 
by the Whitney National Bank until 
after business hours were over, 
that the check would have been paid if 
it had been presented on Tuesday. The 
check represented money which the 
Bank of Greenville had collected for the 
Bank of Water Valley, and was sent to 
the Bank of Water Valley at its re- 
quest, 

On these facts, the court, per Woops, 
J. holds.—The action is not for the re- 
covery of the value of articles lost. There 
was no loss. There was only a day's de- 
lay in the delivery at the terminus of 
the carriage. But we are not prepared 
to say that this was negligence. There 
was nothing in the package’s appearance 
or its indorsements that indicated any 
necessity for promptness in transmission 
There to the 
contrary. The sender of the package 
represented the draft to be ‘‘ papers,” 
and of the value of $50. The express 
company’s servants might well have re- 
lied on these representations and used 
such dispatch in delivery as was appar- 
ently needful, regard being had to the 
nature of the package, as it appeared to 
such servants, Independently of this, 
however, there was no hurtful delay on 


and 


or delivery, was much 
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the company’s part, for the draft was in 
the hands of the New Orleans corres- 
pondent of the appellant bank in good 
time for the presentation to the Whitney 
National Bank before the suspension of 
the Greenville Bank was known in New 
Orleans, and before there was an actual 
suspension. The fatal delay was in New 
Orleans, and not in Water Valley, as 
the complainant supposes. 


Negotiability of 
note providing 
for collection 
expenses. 


A promissory note, nego- 
tiable in form, contained 
this concluding clause: 

** Agreeing to pay all expenses incurred 
by suttor otherwise in attempting the collection 
of this note, including reasonable attorney's 
fees.” 
kota in First National Bank of Decorah 


The supreme court of North Da- 


v, Laughlin, holds the instrument non- 
negotiable. 


Release of Ac- 
commodation 
Indorser. 


The following transaction 
is passed upon by the su- 
preme court of Mississippi in the case of 
Green v. Skinner. 

R&D made a note of $3,000 to §S, 
which was indorsed by one G before 
delivery, for accommodation, and trans- 
ferred by the payee, S, to a bank. At 
maturity, the makers were unable to 
The bank 
notes from R & D, providing they could 


pay. agreed to take new 
obtain the indorsements of S, the payee 
in the former note, and one S R. These 
the 
makers, S consenting on condition had 


indorsements were obtained by 
with them, that he was not releasing G, 
the surety on the old note, and that the 
old note should be returned to him un- 
‘* paid” by 


the bank, by the makers after they had 


cancelled and unstamped 


taken itup. The new notes were there- 


upon given the bank,and the old one sur- 


rendered to the makers and by them 
turned overtoS, G knew nothing of 
this arrangement. 

The question before the court was 
whether G was discharged from liability 
to S on the old note by the transaction 
which ended in its surrender by the 
bank to the maker. Thecourt holds he 
was. Its opinion is in substance as fol- 
lows: 

Notwithstanding the understanding 
between the makers and S and the deal- 
ings between the bank and the makers 
of the old note, there was in effect and 
in fact a payment of that note It is 
not only an extension of time for pay- 
ment of that note, but it is a new con- 
tract between the holder and maker of 
it, evidenced by new notes with a new 
surety, demanded by the holder and 


furnished by the maker. It is the ac- 


ceptance of new security in lieu of the 


old, and a surrender of the prior evi- 
dence ot indebtedness by its holder to 
its maker, S was not the holder of the 
note at the time the old note was taken 
up from the bank by its makers and the 
new contract consummated. Itis of no 
avail that the makers, after the surren- 
der of the note to them, delivered it to 


He did 
thereby become a purchaser of it, and 


S, under their agreement. not 
was not restored to his rights as payee 
thereby. Hunt v. Knox, 34 Miss. 655, 
is readily distinguishable from the case 
at bar, and isin perfect harmony with 
the foregoing views advanced by us. In 
Lapiece v, Hughes, 24 Miss. 69, we find 
the rule announced which is to be ap- 
Yerger, J., speaking 
“While 
it is true that ifeither of the subsequent 


plied in this case. 


for the court in that case, said: 


indorsers of the original note had taken 
it up by giving their own in payment of 
it, such party might have sued Hughes 


upon his prior indorsement, yet we 
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think it equally clear, whenever the ori- 
ginal note was taken up or discharged 
by the substitution of another note by 
the maker, all the parties to the first note 
were discharged thereby from liability 
upon it, unless they entered into some 
new contract or agreement to continue 
their liability.” 


The 


Florida in 


What corstitutes court of 


t supreme 
a partnership. 


the case of 
Dubos v. Jones, decided December 18, 
1894, announce the following principles 
in the law of partnership: 

1, The law at one time treated the 
sharing «f profits as the true test that 
established a partnership, particularly 
as to third persons, but this doctrine has 
and 
longer law, either in England or in this 
well settled 
that, where a person loans or advances 
money or goods to another to be invest- 
ed in some business or enterprise, the 
lender to share in the profits as or in 
lieu of interest on, or in repayment of, 
such loan or advance, it does not consti- 
tute a partnership; neither will it consti- 
tute a partnership as to third persons, 
unless the acts of the parties, in further- 
ance of the agreement between them- 


become entirely obsolete, is no 


country. The lawis now 


selves, amount to such a holding of 
themselves out as partners as that third 
persons are misled into a reasonable be- 
lief that a partnership exists in fact. 

2. Toconstitute a 
case, the money advanced must be re- 


loan, in such a 


turnable in any event. It is not*a loan 
if repayment is contingent upon the 
profits, for in such case it is made, not 
upon the personal responsibility of the 
borrower, but upon the security of the 
business. Neither must the transaction 
be a mere device to obtain the benefits 
of a partnership without incurring its 
responsibilities, for in such case, what- 
ever else the parties may call it, it will 
be construed to be a partnership. 

3. Persons who cannot be regarded 
as partners between themselves may, 
nevertheless, under certain circumstan- 
ces, growing out of their acts, declara- 
tions, and dealings, be regarded as such 
as to third persons. Thus, 
holding himself out as a partner in a 


a person 


firm, or permitting himself to beso held 


out, will be held liable as such as to 
third parties, whatever may have been 
his actual relations with the firm or its 
members. One who is not a partner in 
fact, however, cannot be held liable to 
third persons on the ground of having 
been held out as such, except upon the 
principle that, where third persons have 
been misled by such holding out, he is 
equitably estopped from denying that 
he was a partner; and, consequently, he 
is now held liable, asa general rule, only 
to such persons as have been misled by, 
or who have acted upon, such holding 
out, Whether the plaintiff, in such a 
case, was induced to change his position, 
of such 
holding out, is, as in other cases of es- 


or to extend credit on the faith 


toppels in pais, a question of fact for 
the jury, and not of law for the court. 





USURY BY NATIONAL BANKS. 


USURIOUS DISCOUNT BY NATIONAL BANKS—LIABILITY OF OR 
IGINAL DEBTOR. 


In the Journal of January 1, 1892, p. 
15, there was published a decision of 
the U. S. Circuit Court of 
which created much interest among na- 


Appeals 


tional bankers, and called forth much 
adverse criticism from bank attorneys. 
of Nattonal State 
Bank of Elizabeth v. Danforth, district 
of New Jersey; same case reported in 
Vol. 3, United Stat~-s Appeals ( [hird 
Circuit, 1) p. 7, 
Brown's Executors v. 
Bank of Elizabeth. 

In that case, Judge Acheson admit- 
tedly disregarded the weight of author- 
ity, and followed the /anguage of Justice 
Paxson, delivering the opinion of the 
supreme court of Pennsylvania in Guth- 
rie v. Reid, 107 Pa. St. 251, as follows: 
‘Tt is settled law that where a national 
bank takes, receives or charges more 
than the legal rate of interest in the 
discount of a note, the interest-bearing 
And 
when once so destroyed, it remains so. 
The taint of usury clings to it until 
paid. It isa dead note thereafter, so 
far as interest is concerned.” Justice 
Acheson quotes and adopts this proposi- 


I refer to the case 


name of 
National State 


under the 


power of the note is destroyed. 


tion. Precisely the reverse of this prop- 


osition is ‘‘ settled law 


* not only in 
Pennsylvania but under the decisions of 
the supreme court of the United States. 
The language used by Paxson was not 
the law of Pennsylvania at the time it 
was 


It was a clear over- 
Two cases were cited to support 
the proposition,—one had nothing to do 
with the point; the other, Lucas v. 
Bank, 78 Pa. St. 228--had been over- 


announced. 


sight, 


ruled fur many years both by the su- 
preme court of Pennsylvania and of the 
United States. Justice Acheson based 
the application of his decision on an- 
other Pennsylvania case, Green v. Tyler, 
39 Pa. St. 361. That is that ‘forfeited 
interest’ simply had no existence; and 
that when mortgage, a 
subsequent lien creditor could object 
to it and have it stricken from the prior 
lien. 


included ina 


Justice Paxson, delivering the opinion 
of the supreme court of Pennsylvaniain 
appeal of Second National Bank of 
Titusville, 85 Pa. St. 532, ruled that 
when usurious interest was included in 
a judgment in favor of a national bank, 
that it was a valid claim as to subse- 
quent lien creditors, and that the doc- 
trine of Green v. Tyler, supra, was 
superseded by the interest law of Penn- 
sylvania of May 25, 1858. However, it 
is simply a waste of time and space to 
discuss state decisions on this question. 
With all due respect to this distinguish- 
ed jurist, I make the unqualified asser- 
tion that the decision in Bank v. Dan- 
forth was directly in the teeth of the 
decisions of the supreme court of the 
United States in Barnet v. Bank, 98 U. 
S. 555, and Stephens v. Bank, 111 U, S. 
197. 
the bottom of this question. 
case of the 


I had occasion recently to go to 
In the 
Second National Bank of 
Clarion, Pa. v. Morgan et al., decided 
by the supreme court of Pennsylvania, 
January 7, 1895, reported in Pittsburgh 
Legal Journal, January 23, 1895,* the 


*Also BANKING LAW JOURNAL, Feb. 18 5, p. 8z 
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doctrine of Guthrie v. Reid was quietly 
ignored and distinctly repudiated. I pre- 
pared the brief of authorities for the 


J. T. MArFetr. 


bank in that case. In that case, Mor- 
gan et al., the makers of the negotiable 
note in suit, filed a defense alleging 
that the bank discounted 


the payees at 25 per cent. discount, in 


the same for 


J. T. MAFFETT was born near Clarion, Pa.. Febru- 
ary 2, 1837. After receiving a common country school 
education he entered Jefferson College and was a mem- 
ber of the class of 1859. Upon leaving college he 
taught school in his owncounty acouple of winters. The 
ove of adventure induced him to take a trip across 
the plains to California in the summer of 1859. He 
drove an ox team from the Western part of Missouri 
to thecity of Sacramento, California, being over four 
monthson the way. He remained in California until 
1870, teaching school much of the time. While there 
he began the study of the law under the late Senator 
Farley of that state. Returning to Pernsylvania in 
1870 to take care of his aged parents, he completed his 
law studies with the then firm of Jenks, Jenks & Clark 
of Brookville, Pa., and was admitted to the bar of Jeff- 
erson County, Pa., in October 1872 and immediately 
located at Clarionin his native county, where he has 
continuously resided since in the practice of his pro- 
fession. The elder Jenks, of the law firm above named 
(Wiliam P.) was elected President Judge of the :8th 
Judicial District of Pennsylvania in 1872: the younger 
Jenks (George A.) became Solicitor-General of the 
United States during President Cleveland's first term. 
Mr. Clark is the present judge of the :8th Judicial 
District mentioned, 


violation of the National Banking Act, 
and claimed a credit on the note for the 
amount of the discount so paid; and 
further claimed that they were not liable 
for interest, claiming substantially, that 
the bank, by this act of usury, destroyed 
the interest-bearing power of the note. 
The supreme court decided there was 
nothing in this defense. 

In my preparation of this case I ex- 
amined the original papers on file and 
the record iu the case of Stephens v. 
Bank, supra—a national bank. The 


suit was brought by the bank against 
the indorser on the following note: 


‘* May 16, 1874, six months after date I prom- 
ise to pay to the order of Barzilla Stephens, nine 
thousand five hundred dollars at the Mononga- 
hela National Bank of Brownsville, without de- 
falcation for value received. Israel Stephens. 

Endorsed, Barzilla Stephens.” 


The defendant filed an affidavit of de- 
fense as follows: ‘* That the original of 
discounted and 


taken by the plaintiff bank on June 27, 


the note in suit was 


1871. the money loaned and advanced 
thereon to Israel Stephens, the maker of 





Mr. Maffett, on locating in Clarion, formed a law 
partnership with the late Judge Knox, which con- 
tinued until Mr. Knox waselected judge of the same 
district in 1881. 

In 1886 Mr. Maffett was elected to the soth Congress, 
as a Republican, from the 25th Congressional District 
of his state. 

He was a charter member of the Second National 
Bank of Clarion, Pa., and its first president,and isstill 
one ofits directors. Heisa member of the Board of 
Trustees of the Clarion State Normal School and an 
ardent friend of that institution. He has donated to 
the library of this school 2,000 public documents—fed- 
eral and state—which is probably the largest collec- 
tion ofits kind to be found in any similar institution in 
this country. Inthis collection are documents fron 
all the departments at Washington and from every 
state and territory in the Union—also newspapers in 
about forty different languages. 

Mr. Maffettis a member of the Presbyterian Church; 
is married, and has fourchildren. He isa member of 
the Alpha Chapter of the Phi Gamma De?ta Society, 
the well known college fraternity. Heis not a mem- 


ber of any other orderor society. He has hada large 
and va ied law practice, having to grapple with many 
novel questions springing out of the oil develo; ment 
in Western Pennsylvania. 
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the note, being $8,434 65. That said 
original note, and loan, was renewed 
by six (6) subsequent notes made by 
Israel Stephens, the last being the note 
in suit. That upon said loan, and each 
of its renewals, the plaintiff bank know- 
ingly took, received, reserved and 
charged interest at the rate of nine (9) 
per per annum, the interest so 
taken aggregating $2,736.50. That all 
of said intetest was so knowingly taken, 
received, reserved and charged by the 
plaintiff bank contrary to law, and the 
defendant is entitled to set off the same 
against the money loaned on the origin- 
al of the note in suit. That by reason 
of the exacting and taking the usurious 
interest aforesaid, the plaintiff forfeited 
said entire interest and is not entitled to 
receive or claim, any interest upon said 
loan, or upon the note in suit.” The 
above suit was brought in the circuit 
court of the United States for the West- 
ern District of Pennsylvania, Plaintiff 
bank moved for judgment in default of 


cent. 


a sufficient affidavit of defense, which 


motion, the court, after argument, 
granted, and entered judgment for the 
sum of $12,078.87, being the face of the 
note with interest from maturity to 
May 18, 1881, the defendant 
removed the case by writ of error to the 
supreme court of the United States and 


the judgment was affirmed. 


judgment. 


The su- 
preme court said, ‘* It should be made 
to appear by distinct averment that the 
note sued on includes interest stipulated 
The court 
held that the maker of the note could 


for and not paid,” ete, also 
not set up this defense, 

It was conceded by Acheson J., in 
the Danforth case, that the transaction 
came within the second category, as de- 
fined in Barnet v. Bank— being interest 
paid, 


Of course in this article I refer 


wholly to cases in the second category. 


The only penalty the bank is subject to 
is a penal action of debt, brought by the 
persons paying the same or their legal 
representatives. The usurious transac- 
tion in no way impairs the obligation of 
the antecedent party, the maker of the 
note, for the full debt and _ interest. 
This statement is absolutely fire proof. 
The case of Guthrie v, Reid is simply 
rubbish from start to finish. The lang- 
uage of the court referred to was wholly 
unnecessary to dispose of the question 
in the case, The action was not on ne- 
gotiable paper, but on an issue formed 
in an opened judgment, “‘for the pur- 
pose of enab ing the defendant to defend 
against the payment of interest included 
in the note, on which this judgment was 
entered.” The note was for $3,050. The 
use plaintiff, the First National Bank of 
Clarion, Pa, admitted that the note in 
suit carried or ‘‘stipulated for" $50 
excessive interest. The verdict of the 
jury,under the instructions of the court, 
was for $3,000, which was right, being 
a case distinctly belonging to the first 
The statement that an usuri- 
national bank 


category. 
transaction by a 
“destroyed the interest-bearing power 
first appeared, I 
The 
The 


conclusion of the whole matter rests on 


ous 


of the obligation” 
believe, in Lucas v. Bank, supra. 
expression is an unhappy one. 


the two categories defined in Barnet v. 
Bank: 

1. Where 
knowingly stipulated for, but not paid, 


illegal interest has been 
then only the sum lent without interes; 
can be recovered. 

2, Where illegal interest has been 
paid, then twice the amount so paid can 
be recovered in a penal action against 
the offending bank, brought by the 
persons paying the same or their legal 
representatives. They do blend. 


The transaction must be distinctly in the 


not 
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one or the other category. It is wholly 
immaterial to the maker of the note at 
what rate the same is discounted for the 
payee by a national bank, His obliga- 
tion remains the same for the debt and 
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interest as though the note had not been 
discounted, 
J. T. Marretr 
Second Nat, Bank, Clarion, Pa. 
February 2nd, 1895. 


ACCOUNTANCY. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 


ions upon, matters of law involved in various branches of accountancy. 
and distribution ot trust estates and property are published under this head. 


Cases bearing upon the management 
These are of importance to 


trust companies, bankrrs, and all others charged with the management of trust property; as well as to ac- 
countants employed to investigate trusts, make reports, and assist in the rendering of accounts. 


PREVENTION OF DEFALCATIONS. 


The large number of defalcations 
which have come to light recently are 
truly appalling, and as one looks around 
and sees the misery and distrust which 
follow in their wake, the question nat- 
urally arises, what is to be done to 
guard against such stealings in future. 
Looking back, history repeats itself 
and we find that in nearly all instances 
the defaulter is a trusted employee or 
one in high position, either of whom is 
looked upon as beyond suspicion and 
his explanation of any item or items in 
the books or accounts of the firm orcor- 
poration which might be doubted by 
partner or director, is accepted without 
any question, and rightly so too within 
certain restrictions, as confidence must 
be placed in those in positions of trust. 
At the same time there should be thrown 
around everyone such safeguards as will 
reduce the opportunities to steal to a 
minimum, and to accomplish this every 
firm or corporation should have its 
books and accounts kept on the simplest 
system which can be devised for its in- 
dividual business and one where the 
books are balanced at regular ‘ntervals, 
and so proven as to clerical accuracy. 
But this proving that all the postings 


are correct, and that the total of all the 
debits equals the total of all credits does 
not necessarily prove that all the entries 
on the books are correct, as Seely’s 
methods showed, and therefore a fur- 
ther safeguard must be instituted, The 
whole of the entries made in the books 
should be checked at intervals by some 
person who is not interested in the 
business, and who would therefore not 
take anything for granted or accept any 
explanation put forward unless sup- 
ported by documentary evidence of the 
clearest proof of the correctness of any 
entry questioned. 

This system of checking or auditing 
as it is more properly called, holds in 
foreign countries to a very large extent 
(every corporation being by law com- 
pelled to publish annually an audited 
and certified balance sheet) and is in- 
strumental in preventing many defalca- 
tions whiist at the same time clearly 
drawn statements showing the position 
of a business must at all times prove of 
valuable assistance to firms or corpora 
and unquestionably would 
cases prevent 


tions, in 


many such disastrous 
failures as not infrequently take place. 


One of the rising professions in this 
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country is that of the Public Account- 
ants who are associated together in this 
city as the American Association of 
Public Accountants, and who by their 
special traintng and knowledge of ac- 
counts are the ones to whom such audit 
work should be entrusted, and if our 


business houses were only alive to the 


DEPARTMENT. 
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benefits to be derived from having their 
accounts regularly examined by thor- 
oughly qualified and disinterested per- 
sons, Iam sure the auditing of accounts 
would be more general and the tempta- 
tion and opportunity to steal very much 
reduced. W. Sanvers Davies, 
New York, February 5, 1895. 


SHIPS THAT PASS IN THE NICHT. 


(Cortributed by Frank Blacklock, Expert Accountant, Baltimore, Md.) 


“When my ship comes home from 
sea, ‘will serve to recall the day dreams of 
youth that have been indulged in by 
many,but as life rounds to a close there 
are but few who have not allowed ships 
to pass in the night, which might have 
been theirs had they not allowed the op- 
To the 
young accountant just entering on his 


portunity to slip by unnoticed. 


career, the most pleasant thought he 
will have as his professional life draws 
to an en1 will be that few ships passed 
him, and no opportunity was allowed to 
go by unimproved that presented an op- 
portunity to advance the interests of 
those by whum he was employed. **Then 
itisna what we hae done for oursels, 
that 
In the 
provincial towns and rewly settled sec- 


but what we hae done for others, 
we think on maist pleasantly.” 


tions of this rapidly developing country 
the public expert accountant is being 
evolved, Some one who has held the 
position of bookkeeper, witha good ed- 
ucation, office experience, ambition and 
iatural shrewdness, will be thrown out 
ot his regular employment by those 
changes that are constantly recurring in 
the material world, or a demand will be 
made that he work for less wages than 

‘ considers his just due; such a man 


will conclude to branch out for himself 
into some business, but when he goes out 
into the world he will find every avenue 
crowded,—law, real estate, insurance, 
engineering,—all branches are crowded 
by the submerged tenth in their effort 
to rise above starvation. Then it is 
suggested that he gointo the expert ac- 
counting profession and, after some hes- 
itation, the young man concludes to 
start in a modest way. He should se- 
cure desk room with some young, con- 
genial lawyer, and put out his sign, 
‘*Edward Eggleston, Expert Account- 
ant,” 

Business there is to be done in this 
profession in every commercial commu- 
nity of any size, but if Mr. Eggleston 
sits down and waits for trade to come, 
many ships will pass by in the day as 
well asin the night. Accounting busi- 
ness may be drummed up in many ways; 
to get practice one must move around, 
go into society, join associations, te 
social, make all the friends possible; do 
not hesitate to do any one a good turn, 
and ‘* To thine own self be true.”’ 

Soon a modest piece of work will pre- 
sent itself; may be a firm will be about 
to dissolve, one of the partners will want 
the books examined, or a lawyer will 
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want an interest calculation worked out, 
or a comprehensive statement of affairs 
are required for a creditors’ meeting. 
Many complex questions will be pre- 
sented to the accountant in active prac- 
tice, but all should remember that clear- 
ness of statement can never be arrived 
at without directness of thought; the 
mind that is guiding the hand to pro- 
duce analytical statements that can be 
readily grasped and quickly compre- 
hended by those for whose benefit the 
accountant has been employed, must be 
free from cobwebs. Never lose sight of 
the absolute fact that all minds are 
not alike; you must convince othets, as 
well as satisfying yourself of the cor- 
rectness of your conclusions, if you 
would have the parties interested adopt 
your views. 

After securing the business the work 
should be done properly, quickly and 
clearly and the fee must be arrived at so 
as to do full justice to yourself as well as 
give entire satisfaction to those who 
have employed you, for unless good 
feeling accompanies fees, the money 
will turn to dead sea fruit. 

Public accountants who aspire to rise 
above the ordinary bookkeeper should 
keep their everyday faculties bright for 
everyday use, educating themselves to 
keep progress with the movements of 
the day. They wiil ever be in need of 
that practical sagacity known as com- 
mon sense, As your income increases, 
devote part to acquiring a library of 
works on accountancy subjects, of which 
there have been a number of interesting 
writings published of late years, each of 
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which have clear cut thoughts on the 
numerous questions of accounting. A 
magazine should be subscribed to that 
makes a specialty of accountant’s inter- 
ests. 

As most attorneys will appreciate the 
assistance of an accountant, who is not 
only an adept at finding facts, but 
also. has the ability to get the law that 
applies, the reading of standard text 
books and decisions of courts of appeal 
should be persevered in at leisure 
times. In all cases, every scrap of in- 
formation will come inattimes, Above 
all, study human nature; do not 
get into the notion that books 
to be put into a system of double entry 
to show correct results; should 
meet with one of those original geniuses 
that may be designated as home-made 
or fireside bookkeepers, who will show 
with pride a remarkable scheme of his 
own originating, be quick to appreciate 


have 


you 


the good qualities therein contained and 
careful how you make an adverse criti- 
You may wound feelings, unin- 
but 
you have iost the opportunity of secur- 


cism, 


tentionally mayhap, nevertheless 
ing a friend, and perchance may have 
succeeded in producing a bitter enemy 
by a flippant or sarcastic remark. When 


you have passed into a snug harbor, lcok 


around carefully to see if any ships have 
passed in the night that might have been 
yours. By looking for the underlying 
cause of their passing and coriec ting the 
errors in your next professional experi- 
fewer and fewer will until 


ence, pass 
you will have all to stop that come your 


way. 
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CONDITION OF NATIONAL BANKS, DECEMBER 19, 1894. 


Comptroller of the Currency—Form 520, TREASURY DEPARTMENT, 
Reports—1-24 '95—5,000. Office of Comptroller of the Currency 
No. of Banks, 3737. Washington, D.C., January 23, 1895. 


ABSTRACT ef Reports made to the Comptroller of the Currency, showing the Condition of the 


National Banks in the United States at the close of business on Wednesday, the Igth day of 


December, 1894 
RESOURCES. 
Loans and discounts 
Overdrafts 
U. S. bonds to secure circulation 
U.S. bonds to secure U. S. deposits 
U.S. bonds on hand 
PE ee. nn odin canine Red wkeeese oaks aeese aes 
Stocks, securities, etc 
Banking house, furniture and fixtures 
Other real estate and mortgages owned 
Due from national banks (not reserve agents) 
ane Ny ON nn oc 6c knncdeensedssesbeeeecwes 
Due from approved reserve agents 
Checks and other cash items............ 
Exchanges for clearing-house 
ey Oe ec ciiaddnemane Au keene ebess son ae 
Fractional paper currency, nickels and cents 
Lawful money reserve in bank. viz.: 
Gold coin 
Gold treasury certificates 
Gold clearing-house certificates 
Silver dollars : 
Silver treasury certificates. ........00scccscccvees 
Silver fractional coin 


$114,898,047 13 
29,677,720 00 
31,219,000 00 

6,954,775 00 
29,743,446 00 
5,545,231 62 
218,041,222 75 


119,513,472 00 
37,090,000 00 


Total specie 
Legal-tender notes 
U.S. certificates of deposit for legal-tender notes.. 


Five per cent. redemption fund with treasurer 
Due from U. S. treasurer 


Total 


Capital stock paid in 

Surplus fund 

Undivided profits, less expenses and taxes paid 
National bank notes issued 


*$175,335,800 00 
Less amount on hand 


5,998,729 00 


Amount outstanding 
State bank notes outstanding 
Due to other national banks................e000: 
Due to state banks and bankers 
Dividends unpaid 
Individual deposits 
U.S deposits 
Deposits of U. S. disbursing officers 
Notes and bills rediscounted 
Bills payable 
Liabilities other than those above stated 


$ 1,974,623,974 28 


17,289,149 17 

195,735,950 00 
15,051,000 00 

20,760,350 00 

16,130,000 69 

197,328,354 09 
75,400,976 70 

23,258,812 77 

124,798,322 39 
30,962,557 31 

234,331,340 54 
13,051,055 46 

80,869,202 29 

18,522,596 00 

885,072 59 


374,644,694 75 
8,542,386 94 
1,289,077 14 


$ 3,423,474,873 11 


$ 666,271,045 00 


244,937,179 48 
95,887,436 80 


169,337,071 00 
66,290 50 
334,619,221 24 
180,345,566 56 
1,130,390 38 


1,695,489,346 08 


10,151,402 66 
3,865,339 58 
7,682,509 06 

11,471,551 05 
2,220,523 72 


$ 3,423,474,873 11 


JAMES H. ECKELS, Comptroller. 


— *The am unt of circulation-outstanding at the date named, as shown by the books of this office was $206- 
392,036; which amount includes the notes of insolvent banks, of those in voluntary liquidation, and of those 
which have deposited legal-tender notes under the acts of June so, 1874, and July 12, 1882, forthe purpose of re- 


tiring their circulation. 
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THE STATE BANKS OF MICHIGAN. 


Sixth Annual Report of Bank Commissioner to Governor. 


SraTE BANKING DEPARTMENT, ) 
OFFICE OF THE COMMISSIONER, - 
Lansing, Dec. 31, 1894. 
To Hon, Joun T. Ricu, Governor of Michigan 

As required by section 43 of the state banking 
law, I have the honor to submit for your con- 
sideration, my sixth annual repert of this de- 
partment. 

Although the year has been comparatively 
free from the financial trouble that confronted 
us in 1893, the year has been oneof anxiety and 
perplexity, necessitating greater careand watch- 
fulness on the part of the banking department, 
than at any former period. 

The depression in all kinds of business, the 
shrinkage in values of nearly all classes of 
property, has embarrassed many business firms 
and small dealers throughout the state, and ne- 
cessitated a more careful investigation by bank 
officers and directors, of the paper offered for 
discount. 

The directors of the several banks have real- 
ized as never before the responsibility of their 
position, and with the assistance of this depart- 
ment, have been able thus far to pass through 
the ‘‘settling up” process, with the loss of but 
one state bank during the year. 

Supervision, as provided for inourstate bank- 
ing law, has fully met the expectations of its 
friends. 

The annual examinations, and the several re- 
ports called for, would all fall short of the de- 
sired result, if they were not supplemented by 
a careful supervision. 

The work most beneficial to both bank and 
depositor, is that which is privately done, and 
known only to the commissioner, the depositor 
and association concerned. If made public, the 
information sought for by the commissioner 
would be withheld, and he would be unable to 
correct irregularities, or bring to justice violat- 
ors of law. In view of the general depression 
of business it is gratifying to know there has 
been an increase in deposits both in the com- 
mercial and savings departments of our state 
banks during the year. 

The commercial deposits December 19, 1893, 
were $21,287,947 0S and the savings deposiis, 
$32,216,067.08, making the total deposits $53,- 


504,014.16, while the commercia! deposits De- 


cember Ig, 1894, were $22,591,337.27, and sav- 


ings deposits, $35,93 


7.25, or a total of 


of $5,027,280.36 in de 


$58,531,294.52, a gain 
posits over that of December Ig, 1893 

With national banks, there is also én increase 
in deposits, viz.: December 19, 1893, the depos 
its were $32,190,376.45, and December 19, 1594, 
$34,515,315.00, making the gain $2,324,339.« 

(The report continues with a detailed state- 
ment of nine new banks incorporated; three 


failed banks; andthe condition of failed ban ks, 


AMENDMENTS, 


It is my judgment that our state is 


from 


suiler- 
ing over legislation, rather than not 
enough, and for this reason I have, during the 
past six years, made but few recommendations 
for changes or additions to our state banking 
law, believing that it should be given a thor- 
ough test before any material changes are at- 
tempted. 

The events of the past two years, however, 
have suggested the propriety of one amend- 
ment that will, in my opinion be of permanent 
benefit, and that is the restriction of loans to 
directors and officers. 

It would not be prudent to prohibit a director 
from borrowing from his bank. Such a course 
would often deprive a bank of its best and most 
desirable loans, and have a tendency to prevent 
active business men from becoming directors. 

It is a well known fact thatin the majority of 
cases, men engaged in active business make the 
most discreet, prudent and careful directors. 
They are in touch with the people and well in- 
formed as to the financial standing and busi- 
ness habits of the borrower, which is theleading 
characteristic of a good banker. 

There is a great difference between a money 
loaner and a banker. The one, ‘‘Shylock”’ like, 
is ever selfishly seeking the ‘‘pound of flesh,” 
which degrades and impoverishes a community, 
while the other encourages business, promotes 
philanthropy, and benefits humanity. 

That bank officers and directors may be, ina 
measure, debarred using the bank's 
money, to the exclus'on of other patrons, | 


from 
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would suggest thatsection 52 of the banking 
law be amended by adding the words, ‘‘but no 
officer or director of a bank shall be allowed to 
borrow the funds of a bank, of which he is an 
officer or director, except by a vote ot a major- 
ity of the members of the board of directors of 
said bank, duly recorded in the record book of 
said association.” 

It is well known that insecure loans are often 
made toa director by the bank officer under 
pressure that would not be made if left to a 
te of a majority of the directors. And | am 
jually certain that loans to officers would, in 

any cases, be better secured if the matter was 
iecided by a majority vote of the board. 

| would also suggest that the legislature make 
some provision for the extension of bank char- 
ters. 

The charters of several banks in the state will 
within the next few years terminate by limita- 
tion, and the banking law should be so amend- 
ed that these banks, if they so desire, may 
extend their charters, instead of reorganizing, 
as they are compelled to do at the present time. 


PRIVATE BANKS, 


I have repeatedly called your attention and 
the attention of the legislature to those private 
bankers, who conduct their business under a 
corporate name, instead of their own individual 
or firm name. 

The most successful private bankers in the 
state are those who use their own names in ad- 
vertising their business, and they, with the offi- 
cers ot incorporated banks, have repeatedly 
urged that a law be enacted that will prohibit 
private bankers using the title, *‘ exchange 
bank,” ‘‘city bank,” ‘‘ farmers’ bank.” and 
other names which carry the idea of incorpora- 
tion, 

It is urged by many that section 3133, of 
chapter 55, Howell’s annotated statutes is suffi- 
cient for the case, but a careful reading of the 
section will convince any one versed in law, 
that itis incomplete, insufficient and without 
proper provision for its enforcement. It per- 
mits the using of a corporate name, if the indi- 
vidual or firm name is used in connection there- 
with, which in many cases is in such small type 
as compared with the name of the bank, that 
the ordinary observer fails to see the names of 
the owners. 


Since our present banking law went into 
eflect, 28 banks have incorporated under its 


provisions to the satisfaction of those banking 


corporations in reserve cities with whom their 
reserve is kept. 

Nearly every private banker that has incor- 
porated under the state law, has increased his 
deposits one half, and in some instances doubled 
the business within the year. 

It is well understood by depositors in private 
banks that by the death of the banker, or one 
of the partners, the business might possibly be 
closed up, and that through the tedious proces 
of the probate court, and experience teaches 
that no business can be thus summarily closed 
out without great inconvenience, if not loss. 

This fact, no doubt, more than any other, has 
induced so many private bankers to incorporate 
under the state law during the past six years 
both for their own defense and the protection of 
their depositors. 


BUILDING AND LOAN ASSOCIATIONS 


Inasmuch as the people of Michigan hav: 
placed the business of banking, insurance and 
railroads, under state supervision, with a prop- 
er reserve for their business risks and liabilities 
and even provided for the health and morals of 
the people through the health board, and board 
of correction and charities, it seems strange 
that the request of the people should be disre- 
garded when they ask that building and loan 
associations, savings and loan companies, and 
other like associations be placed under state su- 
pervision, 

We have a game warden to see that our game 
laws are obeyed, and an oil inspector to see 
that we conform to the requirements of the 
statute in regard to illuminating oil, but for the 
protection of laboring men and others who, 
week after week, month after month, and year 
after year, deposit their savings, with a promise 
of large gains at some future time, we have no 
supervision; no one to see thatthe law, under 
which they are operating, is obeyed. 

If the money deposited could be withdrawn 
without loss, at the will of the depositor, there 
would even then exist a necessity for super- 
vision. But when the depositor has to wait 
from seven to ten years before he can receive 
back his savings, the necessity for a judicious 
supervision is ten fold more necessary as is un- 
mistakably apparent to all. 

With many of the national associations, after 
the first deposit is made, the depositor is in the 
power of the association. It is true he can 
withdraw at any time, but it is equally true he 
cannot get back all it cost himto become a 
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member. The depositor must remain, or make 
a large sacrifice for the benefit of those mem- 
bers who doremain. If he would receive the 
full benefit of his membership, he must con- 
tinue to pay, no matter what anxiety he may 
have as regards the management of the associa- 
tion, or the financial excitement in the country. 

I am not criticising the system, the methods, 
nor impugning the honesty of officers of these 
associations; I am simply calling your atten- 
tion, and the attention of the legislature to the 
facts in the case, to show the necessity for state 
supervision, 

We are willing to concede that the officers of 
these associations are honest, but not more so 
than officers of state and national banks. Then 
why should the depositors in these associations 
have less protection than the depositors in our 
banks? 

Hardly a week passes that I do not have an 
inquiry from members in regard to the finan- 
cial standing of some building and loan asso. 
ciation or savings and loan company, both 
within and outside the state, and I speak for 
these depositors and not tor myself, when I ask 
that they be placed under state supervision. 

(The report continues with a statement of 
receipts and expenses, and concludes as fol- 
lows): 

The efforts of this department have been di- 
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rected towards making the state banking sys- 
tem as successful and efficient, if not more 
beneficial to the public, than any other banking 
system, and in our efforts we have been heartily 
supported by officers of both state and naticnal 
banks throughout the state. 

The business relations between the state and 
national banks are so closely interwoven that 
each is benefitted by the prosperity of the other. 
This is especially true where the same stock- 
holder is elected as a director in both a state 
and national bank. 

As required by section 43 of the banking law, 
on succeeding pages, I present for your inspec- 
tion a summary of the state and condition of 
every bank from which reports have been re- 
ceived during the year. 

Following the reports of the state banks you 
will find an abstract of the condition of each 
national bank in the state as reported to this 
department, 

From these reports the commissioner is en- 
abled to determine the condition of those banks 
in Michigan receiving a deposit of reserve 
tunds, and also enables him to give to the pub- 
lic a complete report of the business of the in- 
corporated banks of the state. 


T. C. SHERWOOD, 


Commissioner of the Banking Dep't. 


THE NEW YORK STATE BANKERS’ ASSOCIATION, 


Ata recent meeting of the Executive Council 
of this Association, the follcwing resulution was 
adopted: 

Resolved, That the Executive Council of the 
New York State Bankers’ Association recom- 
mend to the members of this Association that 
they request borrowers of money from their re- 
spective institutions to give them written state- 
ments over theirsignatures of their assets and 
liabilities in such form as the Committee on 
Uniform Statements of the various groups rec- 
ommend. 

Resolved, That in recommending to banks, 
members of this Association, the procuring of 
written statements, we do so for the reason 
that we believe it will strengthen the institu- 
tions who are members of this Association, and 
at the same time tend to keep their assets more 
free from doubtfuland bad debts It will also 
have the effect of eliminaiing from the mercan- 
tile community, borrowers whose standing and 
credit are now a menace to reputable mer- 


charts; and depositors having the full confi- 
dence of their bank will, as a result, be accorded 
better facilities for transacting their business. 

Resolved, That a copy of these resolutions be 
sent to every bank in this state, and, where de- 
sired, any member of the Association may have 
furnished to them, without expense, as many 
additional copies as they may wish for the pur- 
pose of sending the same to their borrowing 
customers. 

The following subjects of debate have also 
been arranged for the Spring meetings of the 
various groups, which compose the Associa- 
tion. 

(1) What are the best methods for the preven- 
tion of defalcation, and how shall banks be best 
examined? (2) What percentage of lines of bills 
discounted are subject to renewals, and the ad- 
vantages of making the line of bills discounted 
more flexible? (3) Best investments in respect 
to stocks, bonds, and commercial paper for 
banks. 





BIOGRAPHICAL. 


BRITTON H. TABOR. 


A big hearted, able and accomplished man, is 
Mr.B.H.Tabor—a typical southerner. He is one 
of those sort of men that the soldier loves to follow 
to the last ditch; one whose fervor and magnet- 
ism carries all before him, overcoming all ob- 


B. H. 


stacles by sheer force of character, and who has 
few enemies, yet myriads of fast and loyal 
friends. Mr. Tabor is one of those men, too, 
whom all delight to honor, whose presence is 
an inspiration and a delight. He is endowed 
with what might be termed a natural legal in- 
tellect—which consists in grasping quickly and 
accurately, legal principles, and discriminating 
Like other men schooled in law, he 
has a memory that is unusual, retaining not 


only principles, but the names of codes and 


correctly. 


books with remarkable precision. An untiring 
worker, Mr. Tabor is aggressive in any case he 
undertakes, from the smallest to the greatest. 
Mr. Tabor possesses unbounded faith in the 
eternal realities, is hopeful, and his life abounds 


TABOR, 


with sunshine and happiness. 

It was but two years ago that Mr. Tabor 
moved to New York and became the law part- 
ner of Mr. Charles F. Holm—long famous as 
one of the brightest and best corporation and 
commercial attorneys of the metropolis, with 
offices in the World Building. Mr. Holm and 
Mr. Tabor make a strongteam. It was in the 
courts of Fort Smith, Ark., that Mr, Tabor first 
achieved distinction and came into prominence 
as orator and lawyer. Beforea jury he is irre- 
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sistible, his splendid voice and graceful de+ 
portment first to interest and attract; a logical 
mind, schooled in the law, and highly cultivated 
by close intercourse with the best books in the 
It is 
just such men who are dangerous adversaries, 
an overpowering force they make 


language, serve to convince in the end. 
since by 
wrong appear right and make even the most 
stubborn yield against their will. 

Something of Mr. Tabor’s early career will be 
of interest. He was born on a farm in Lafayette 
county, Mississippi, June 20,1848. In boyhood 
he expressed a preference for the legal profes- 
sion. In 1871 he entered the law department of 
the University of Georgia, and graduated in 
1872. Inthe fall of that year, he was admitted 
to the bar in Mississippi. His career in Missis- 
sippi was a success fromthe beginning, as the 
court records for ten years in Lafayette and 
Yalabusha counties will bear testimony. In 
August 1881, accompanied by over too of his 
friends and clients, he located at Fort Smith, 
Ark., one of the most attractive cities in the 
southwest. He practiced in these courts for ten 
years with marked success. After Mr, Tabor 
had left for New York, his old friend, Judge I. 
C. Parker, of Fort Smith, wrote as follows toan 
acquaintance in the metropolis: 

‘IT take pleasure in stating that I have for 
many years been personally acquainted with 
Mr. Tabor. I knew him tor several years at 
Fort Smith, Arkansas, where he was a lawyer 
in full practice at the federal and state bars. He 
is a gentleman of highcharacteras a citizen,and 
stends away up in the profession. He has had 
large experience in its practice. He possesses 
first class ability as a lawyer. He has great 
energy and untiring industry. He is very 
faithful to the cases of his clients. He had the 
confidence and respect of the people in this 
community. Mr. Tabor is one cf the self-made 
men of this country. He has won his position 
in his professsion by his ability, fidelity and un- 
tiring energy. He hastried a good many cases 
before me and he has always managed them 
with the highest skill and ability as a lawyer. I 
can commend him to you asa citizen, a lawyer 
and a gentleman, and as one who is entitled to 
your confidence and respect.” 
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Mr. Taboris the author of ‘Scepticism 
sailed,” a book of great general interest 
published. 
interested in the question as to whether the 
fig- 


Several years ago he became much 
Bible was a divine revelation or a human 
ment, and has since devoted much time and r 

search to the critical investigation of the evi- 
dence that maintains the divine authenticity of 
the Bible and the Christian theory of a progres- 
sive, supernatural revelation, culminating in 
the incarnation of God in Christ. 
Assailed,” in a clear, logical and convincing 
manner, presents the result of this investiga- 
tion. It certifies the intelligent faith of its 
author, and comes fresh from the forge of his 
thought, a sure message of comfort to many of 
us. The key-note of his contention and the 
touchstone of his argument are to be found in 
the lucid unfolding of the evidence that estab- 
lishes along the natural lines of human progress 
as civilization has advanced from the beginning 
of time, an unbroken chain of clear and 
vincing historical proof that God has made a 
gradual progressive revelation of himself to 
man, The author shows that the facts in the 
case are provable as other historical facts are 
provable, and altogether without any reference 
to theological dogmas or formulated creeds. He 
insists with force, fluency and logic that true 
Christianity is a rational system and has noth- 
ing to fear from the freest and most public dis- 
cussion of its claims to credibility; and his ar- 
guments are overwhelmingly convincing and 
conclusive. Indeed, 2s the Rev. Dr. Parkhurst 
in his prefatory note remarks: ‘‘ In ot 
the invincible array of evidence presented, it 
would seem a thousand times harder not to be- 
lieve in the divinity of Christ than to believe any 
other theory of him yet propounded by sceptics. 

‘*Scepticism Assailed"’ is a book absolutely 


‘Scepticism 


con- 


view 


divorced from all creeds and the dogmas of 
theology, and commends itself alike to every 
honest doubter, whether Jew or Gentile, atheist 
or infidel, as well as to Catholics and Protestants 
And it is safe to say that every one who reads 
it will appreciate the Bible as never before. It 
is the most important companion book to the 
Bible that has yet appeared. (S.S. Wood Put 


lishing Co.) B 





IRREGULAR ENDORSERS IN PENNSYLVANIA, 


LIABILITY OF IRRECULAR ENDORSER IN PENNSYLVANIA. 


/iditor Banking Law Journal: 

Dear Str:—In the Journal of August 1594, 
Pa., 
uks: *‘Would you through the columns of the 
BANKING Law JouRNAL kindly reply to the fol- 
»wing questions: A draws anote payable to B, 
8 indorses it, and C presents it to the bank for 
discount, but puts his name above that of B. 
Now it is claimed that you can not hold C as an 
indorser because his name is above and not 
that of B.” To which the Journal 
answers: ‘‘C can be held as second indorser. 
Taylor v. McCune, 11 Pa. St. 460; and C in 
turn can recover from B as first indorser upon 
parol proof that he placed his name upon the 
note atter B. Slack v. Kirk, 67 Pa. St., 380. 

The cashier in Pennsylvania who relies on 


Cashier, writing from Milton, 


nave 12 
page 121, 


under 


decisions of the supreme court, even in his own 
state, had better know where he is at; it keeps 
the lawyers busy to dothat, Taylor vy. McCune 
is a back number in this state. That decision 
was made in 1849. Since the passage of the 
statutes of Frauds and Perjuries, in 1855, our 
supreme court has established a doctrine di- 
Taylor v. McCune. 
Schaffer v. Bank, 59 Pa. St. 144, is a case in 
point. The bank brought suit against Solomon 
Schaffer, as indorser of the following note: 


rectly the reverse of 


$1,300. Nazareth, Oct. 19, 1863. 
Sixty days after date I promise to pay to the 
order of Jacob and Joseph Schaffer, at the Far- 
mers’ and Mechanics’ Bank of Easton, thirteen 
hundred dollars, without defalcation, for value 
received. 
Benjamin Schaffer. 
Indorsed:—Solomon Schaffer, 
Jacob Schaffer, Jr., 
Joseph Schaffer.” 


The supreme court, in this case, held that 
there could be no recovery, although Solomon 
Schaffer, the defendant, fully meant to endorse 
the note in good faith, and supposed his liabil- 
ty was unquestioned, and asked the bank for 
time on the note after it was due. The supreme 

urt held thatthe case could not be helped out 
Taylor v. McCune and kindred 
ises are, in this case, referred to by the su- 


by parol proof. 


Even 
slack v. Kirk, supra,rules that C could not be 


preme court and relegated to a past age. 


held under the facts stated in cashier's commu- 
nication. It may be admitted that the rule in 
this state is that, if a stranger puts his name on 
the back of negotiable paper, before the payee 
indorsed it, 


second indorser. 


has he assumes the position of 
But this is only on the im- 
plied condition that the payee shall endorse be- 
fore him; and if this is not done before the 
paper is negotiated itis not binding on such ir- 
regular indorser. Arnot’s Adm’r v. Symonds, 
85 Pa. St. go. 

The only way for a bank cashier in this state 
to do is not to ‘‘monkey” with anything but 
‘straight goods” in the line of indorsements. 
Take no chances. Accept no paper debatable. 
However, irregular indorsers do not 
alwaysescape. The case of Bank v. Dreydop- 
pel, 134 Pa. St. 499, is a queer one. Dreydop- 
pel, an ‘‘irregular” indorser, was caught in 
another kind of a trap, on this note: 


in form. 


$2,500. Boston, May r4, 1589. 
Five months after date we promise to pay to, 
the order of ourselves, twenty-five hund. :d dol- 
lars, value received. 
(Signed) Jones & Eaton, 
Indorsed: 
William Dreydoppel, 


Jones & Eaton. 


The Bank sued Dreydoppel on this endorse- 
ment and recovered full amount of note. Drey- 
doppel appealed to the supreme court. His coun- 
sel relied on Schaffer v. Bank, supra, as a dead 
sure ‘‘all fours’ case. However, the supreme 
Bank, dis- 
tinguished it, and sustained Bank v. Dreydop- 
pel. Very truly yours, 

J. T. Marvrert, 


court, while sustaining Schaffer v. 


The law of Pennsylvania governing 


the liability of an endorser before the 
payee is a subject of interest and im- 
portance to banks and bankers in Penn- 
sylvania, as well as to those in other 
states who purchase Pennsylvania paper. 
Below we propose to give 

1. A brief historical sketch of the law 
of Pennsylvania governing the subject, 
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including a statement of the law as it 
now exists and inquiry as to the form 
of obligation best adapted to afford re- 
course upon an indorser who signs for 
accommodation, 

2. Justification of the reply in Aug- 
ast 1894 Journal to cashier at Milton, 
Pa., showing it to be correct under the 
daw of the state. 


The Rule First Established. 
Prima facie, irregular indorser before payee a sec- 
ond indorser, not Jiable to, but having recourse upon, 
payee; and not liable to subsequent parties unless 
payee endorses above him,so asto give him recourse. 
Parol evidence, however, admissible to show liability 
to payee. 

‘* The courts of Pennsylvania have al- 
ways recognized that when a man puts 
his name on the back of negotiable 
paper before the payee has indorsed it, 
he intends to pledge in some shape his 
responsibility for the payment of it.’* 

For some time in the early history of 
Pennsylvania jurisprudence, the effect 
of such an indorsement was an open 
question. Finally, in aline of decisions 
commencing with Taylor v. McCune, 11 
Pa. 460, the following propositions 
were established. 

1. In the absence of extrinsic evi- 
dence, one who endorses a note before 
the payee is a second indorser, not re- 
sponsible to the payee at all, and he be- 
comes responsible to a subsequent en- 
dorsee, only by the payee’s assuming the 
position of first endorser, and then ne- 
gotiating the nute on the credit of all 
the parties to it; there being an im- 
plied engagement by the payee to as- 
sume the position and all the responsi- 
bilities of first endorser. 

2, But where there is extrinsic evi- 
dence of the special agreement or un- 
derstanding of the parties, the irregular 
endorser may be held liable according 





«*Sharswood J. in Eilbert v. Finkbeiner, 68 Pa. 247,) 
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to its terms; and if it can be proved 
that the object of the endorsement was 
to give to the maker of the notecredit 
with the payee, the endorser is liable to 
the payee, as well as to any endorsee of 
the payeet 

Noting the practical and legal result 
of these doctrines, the first thing that 
strikes the business man as peculiar is 
the ruling that inthe absence of extrin- 
sic evidence of the real contract, the 
party signing is a second endorser, not li- 
able to the payee at all, but on the con- 
trary, having recourse upon him in case 
of payment to subsequent parties. The 
merchant calls to mind that it is the 
conceded business intent of the indorser 
in the large majority of transactions of 
this character to give the maker credit 
with the payee, rather than to give the 
credit of his name to subsequent parties 
only, in behalf of both maker and 
payee, and he wonders why the Penn- 
sylvania law does not imply such a con 
tract from the fact of endorsement by a 
third party, especially as the courts in 
many of the states hold him to be a 
joint maker, and as such liable to the 
payee, The reason given by the Penn- 
sylvania courts for holding such party 
a second endorser is ‘that otherwise 
there would be no case where a note is 
innocently endorsed by a second endor- 
ser previously to endorsement by the 
payee in which, without his knowledge, 
his responsibility might not be varied. 
It is difficult to see how any other con- 
struction can be put on the mere face 
of the paper,’’} 

Whatever the merits, the rule creat- 
ing the status of second endorser was 


+Kvner v. Shower, 1 Harris, 446; Schollenburger v. 
Nehf, 4 Case: , 189; Fagenbush v. Lang, 4 Casey, 193; 
Barto v. Schmeck, 4 Casey, 447; Shenk v. Robeson, 2 
Grant, 372. 


~Sharswood, J., in Schafer v. Farmers and M. Bank, 
59 Pa. 148. 
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early established in Pennsylvania, and 
remains so to this day. It, however, 
worked no hardship to the payee under 
the early decisions, whenever the latter 
was able to prove by extrinsic evidence 
that the real object of the endorsement 
was to give the maker credit with him; 
such proof was then admissible, and 
under it, he, or his endorsee, could re- 
cover from the irregular endorser. 

In the absence, or inability to make 
such proof, not only was the irreg- 
ular endorser not liable to the payee; 
but a further result of the doctrine of 
second endorser was to make contingent 
his liability even to parties subsequent 
to the payee, their recourse or non- 
recourse upon him being dependent 
upon whether the payee endorsed his 
own name, above or below that of 
the credit endorser. If above, well and 
good. This gave him the position which 
the law implied—second endorser re- 
sponsible to subsequent parties, and 
having recourse upon the payee. If, 
however, the payee endorsed below, 
subsequent takers had no recourse what- 
ever upon the irregular endorser. The 
legal reasoning upon which this con- 
clusion is based is as follows: The 
payee is under an implied engagement 
to assume the position and responsibili- 
ties of firstendorser. By endorsing be- 
low, he fails to fulfil this implied en. 
gagement and by reason of the position 
of the endorsements, the second endor- 
ser would have no recourse upon him, if 
compelled to pay. To endorse below 
is, therefore, a fraud on the rights of 
the second endorser, and the very posi- 
tion of the signatures carries notice of 
this fraud to subsequent endorsees, who 
will, consequently, have no recourse 
upon him—this, of course, in the ab- 
sence of extrinsic proof, which might 
under the early decisions, be made to 
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show liability to the payee. Sarto v. 
Schmeck§ is a case in which the last- 
named result of non-recourse by subse- 
quent parties is well illustrated. It was 
a suit by a subsequent endorsee against 
an endorser whose name appeared above 
that of the payee, There was no proof 
to charge such endorser with liability to 
the payee, and the court held from the 
face of the paper that it was a fraud for 
the payee to negotiate the note without 
himself assuming the responsibility of 
first indorser, aad that whoever took 
the paper did so with enough upon its 
face to put him upon inquiry for the 
special agreement, if there was one. 

Such, then, was the law established 
by the early cases. To recapitulate or 
re-state the rules announced: 

1. A party who endorsed before the 
payee was, in the absence of extrinsic 
evidence, presumed to be a second en- 
dorser. 

2. In the absence of extrinsic evidence, 
such party was not liable to the payee 
at all; and he was only liable to subse- 
quent endorsees in the event that the 
payee endorsed before him, he then 
having recourse upon the payee. If the 
payee endorsed under his signature, he 
was not liable to all. 


3. The real agreement or understand - 
ing as to liability might be proved, and 
he would then be held liable according 
to its terms. 


The Statute of Frauds. 


Changed law by snutting out parol evidence of irreg- 
ular indorser'’s liability; in other respects law re- 
mained the same. 


The law quoted above applied to tran- 
sactions occurring before January 1st, 
1856. On that date the act of April 
26, 1855, entitled ‘A supplement to the 
Act for the prevention of Frauds and 


§ 4 Casey, 447. 
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Perjuries, passed 2ist day of March, 
1772,’ went into effect, That act fol- 
lowing the fourth section of the English 
statute, 29 Car. Il. c. 3, provided that 
no action shall be brought ‘* whereby to 
charge the defendant, upon any special 
promise to answer for the debt or de- 
fault of another, unless the agreement 
upon which such action shall be brought, 
or some memorandum or note thereof, 
shall be in writing and signed by the 
party to be charged therewith, or some 
other person by him authorized.” 

What effect, if any, did this act have 
upon the ability of the payee, or sub- 
sequent endorsees, to show by parol 
evidence, aside from the import of the 
instrument itself, that the irregular en- 
dorser really agreed to be responsible 
for the maker to the payee? This ques- 
tion soon came into court in the case of 
Jack v. Morrison.\| 
the payee, 


The action was by 
who was first endorser, 
against the second,credit endorser; but 
as no action could result to the payee 
out of that relation, he declared against 
the second endorser upon a parol con- 
tract of guaranty, alleging the endorse- 
ment in pursuance of that contract, and 
sought to prove that the defendant en- 
dorsed the note for the purpose of ob- 
taining credit for the maker with the 
payee. The court, however, held that 
the statute was a bar; that under itthere 
must bean ‘‘agreement or memorandum 
in writing, or a note thereof’’ to bind 
the second endorser to pay the maker's 


debt: and that the endorser’s signature 
was not the requisite note in writing, for 
it imported only an indorsement of com- 
mercial paper, and made him liable as 
an endorser only to subsequent, and not 
to prior holders of the paper. 


Here, 


then, a new situation was 
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created. party who en. 
dorsed to give credit to the maker with 
the payee had uniformly been held a 
second endorser, not liable to the payee, 
the doors of the courts had always been 
open to show the true contract of liabil- 
ity to the payee. Now, parol proof was 
shut out. In view of this resuit, the en- 
tire question of the character of liability 
assumed by an endorser before the 
payee was ordered to be reargued as an 
open one before the full bench of the 
supreme court of Pennsylvania in the 
case of Schafer v. Farmers’ & Mechanics’ 
Bank,* 
to adhere to the former decisions fixing 
the status of such party as second endor- 
ser. The court, giving its reasons, said: 

‘*That the endorser did mean to as- 
sume a responsibility, and that not of 
a primary but secondary character, is 
to be deduced from the very act of writ- 
ing his name on the back of a_ negoti- 
able note. Nothing else can be inferred. 
He must be presumed to be acquaint- 
ed with the law merchant, at least so 
far as to know 


Altnough a 


The unanimous conclusion was 


that the name of the 
payee would also be necessary in order 
to transfer the title to a purchaser, and 
that regularly his name would stand 
firston the paper, This presumption 
might be rebutted by evidence if it was 
not for the statute. But asthe statute 
imperatively compels the court to shut 
out any parol testimony of a guaranty 
or engagement to be liable to the payee 
for the payment of the note, which is 
the primary debt of the maker, and 
thereby ‘to answer for the debt or de- 
fault of another,’ the only conclusion 
which can be drawn from the circum- 
stance of endorsement before the payee, 
is that the party intended to occupy the 
position of second indorser. He might 


*s5q Pa. St. 144. 
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note cannot be dis- 
nted without the name of the payee 


argue: this 
upon it; and if it be written after my 
name it will not be an assignment to 
me, but to some subsequent holder, No 
bank or other cautious party will take 
it upon my responsibility without an 
explicit understanding with me on the 
subject.” 

The early: decisions establishing the 
status of a party signing before the 
payee, as second endorser, with the re- 
sultant consequences presumed from 
that relation are, we see, adhered to in 
Schafer v. Bank and still constitute the 
law of Pennsylvania, while the effect of 
the statute of frauds has been to nullify 
that part of their doctrine declaring the 
admissibility of parol evidence to change 
the terms of the contract of the credit 
endorser, as presumed bylaw. Asare- 
sult, an endorser before the payee is not 
liable to him at all upon the note, nor 
upon an agreement resting for its sup- 
port upon parol evidence; nor is he li- 
able to the endorsee of the payee, unless 
his name appears in regular order as 
second endorser, with the payee’s en- 
dorsement in the position of first.+ 


tAn interesting case involving the question of 
f 


fact whether the position of a payee’s signature 
preceded or followed that of a second indorser 
is Arnot’s Admr. v. Symonds. 85 Pa. St. 99. 
The names of the payees appeared on the back 
of the note in the usual position of first endorser 

ut three inches from the left end; that of 
the defendant in inverted order about the same 
jistance from the opposite end, thus: 


‘aanjeusis sjuepuajag 


e defendant contended that he 
e to the holder, as his endorsement was ir- 


was not 


Il!t 


There is one contingency, however, 
brought out in a recent case in the su- 
preme court of Pennsylvania, where al- 
though the payee endorses below the 
irregular endorser, the latter is never- 
theless liable to an endorsee of the 
payee. It is where the note is drawn 
by the maker to his own order. That 
case is held not to be within the reason 
of the rule requiring the payee to en- 
dorse above, so as to give ths second 
endorser recourse, and exempting the 
latter from responsibility to subsequent 
endorsees unless the payee so endorses. | 
The court says: In that case ‘“‘the 
reason of the rule does not apply, be- 
cause the payees are also the makers of 
the note; hence the defendant although 
entitled to the position of second en- 
dorser, is deprived of no valuable rights, 
as he can sue the payees as makers of 
the note. Their responsibility to him 1s 
precisely the same as if they had en- 
dorsed the note as payees before he 
placed his endorsement upon it.” 


The Written Memorandum Required 
by the Statute of Frauds. 
Irregular endorser’s liability to payee may be es- 
tablished by letters acknowledging it; such letters 

admissible under statute of frauds. 


The statute of frauds of Pennsylvania 
enacted in 1855 protects a defendant 
from liability “upon any special promise 
to answer for the debt or default of an- 
other, unless the agreement * * or 
some memorandum or note thereof, 


The court reaffirmed the 
doctrine announced in the earlier cases that the 
payee’s endorsement must precede that of the 
second endorser in order to create a liability by 
the latter to subsequent parties, but it held that 
this condition was complied with in the present 
case; that the position of the endorsements was 
such that ifthe payees were sued by the defend- 
ant, they could not successfully say they donot 
appear On the note as first endorsers. 


regular or anomalous. 


+Bank v. Dreydoppel, 134 Pa. 490. 
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shall be in writing, signed” etc, This 
statute, ef course, did not exclude all 
extrinsic evidence to charge a party 
who had placed his name on the back of 
a promissory note in an irregular man- 
ner, with liability. It simply required 
some written memorandum of his agree- 
ment to be liable for another. The suf- 
ficiency of the written memorandum 
was left a question forthe cour s, Parol 
evidence became inadmissible, and the 
supreme court of Pennsylvania in /Jack 
v. Morrison held that the mere endorse- 
ment of athird party before the pavee, 
was not such a memorandum in writing 
as required by the statute; it imported 
only the commercial contract into which 
every endorser enters. 

Two cases have been decided by the 
supreme court of Pennsylvania, in both 
of which irregular endorsers have been 
held liable to payees, which illustrate toa 
certain extent what is a sufficient mem- 
orandum in writing to satisfy the stat- 
ute. 

In Eilbert v. Finkbeiner*, letters were 
written by the endorser before the 
payee, to the latter, acknowledging his 
liability to the payee on the latter's 
loan to the maker. The court said: 

‘Surely under the statute a memor- 
andum in writing signed by the party is 
admissible to show that the agreement 
upon which the endorsement was made 
was a guaranty that the note should be 
paid to the payee; and not that the 
payee should stand between the endor- 
ser and ultimate responsibility.” 

In Liszman v. Marx,§ an irregular en- 
dorser before the payee, wrote the lat- 
ter, saying: 


“I would like very much to renew my note due this 
month, as surety of my son George (the maker) * *” 


The note referred to was dated Feb- 
~ #68 Pa. 293. 2 
§ 20 Weekly Notes Cas. 69; year 1887. 
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ruary 25, 1884, payable twelve months 
after date, and the above letter was 
written February 7, 1885. Judgment 
holding him liable to the payees, was 
affirmed, the court saying: 

“It was well said in Filbert v. Fink- 
beiner that ‘when a man puts his name 
on the back of a negotiable paper before 
the payee has endorsed it, he means to 
pledge in some shape his _ responsibility 
for the payment’ thereof. This is the 
reasonable conclusion which every busi- 
ness man will draw from such an act. 
The particular responsibility which the 
defendant below had assumed by such 
an irregular endorsement is_ clearly 
stated by him in writing to be that of 
This he de- 
clares in his letter to the payees and 
holder of the note.” 

In both these cases, it will be ob- 
served, the letters upon which the ir- 
regular endorsers have been held liable 
to the payees, were written subsequent 
to the date when the notes were given; 
the deduction follows that the written 
memorandum need not be contempora- 
neous, but an acknowledgment of lia- 
bility at a subsequent time is sufficient. 
In both, the acknowledgments were to 
the payee, and the action was by the 
payee. We will not pursue the question 
of the availability of such acknowledg- 
ments in cases where action is brought 
by endorsees of the payee. 


‘surety’ for the maker. 


Tho Correct form of Obligation. 

This cursory review of the law of 
Pennsylvania, showing that the pavee 
has no recourse upon the irregular en- 
dorser, and subsequent endorsees have 
recourse only in the event he is made a 
regular endorser by the payee’s preced- 
ing signature—except where the maker 
is also payee—leads to the inquiry, what 
forms of ob‘igation by one desirous of 
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giving the maker credit with the payee, 
and his endorsees, would be legally suf- 
ficient, as well as best adapted to com- 
mercial needs? This question we cannot 
go into fully in this number, owing to 
the length this review has already ex- 
tended. What has been said, however. 
opens the way for a thorough, practical 
discussion in a succeeding issue of the 
form or forms of obligation by a signer 
for the credit of the maker, best adapt- 
ed for commercial Pennsyl- 
If such discussion is desired, 


uses in 
vania. 
we would be pleased to receive sugges- 
tions from any readers who may be inter- 
The following forms of indorse- 
ment afford safety of recourse. 


ested. 


1. Making the signer for credit of the maker, the 
payee and first endorser; he then would be liable to 
subsequent parties. 

2. Note to the maker's own order. The maker being 
payee, the endorser for his credit would be liable 
to subsequent endorsees according to Bank v. Drey- 
doppel, even though his endorsement was irregularly 
upon the paper—that is, followed by the payee’s. 


The inquiry might usefully be ex- 
tended to the following: 

1. The legal sufficiency and practica- 
bility of an endorsement of guaranty of 
payment of the note by the endorser for 
credit of the maker to the payee and all 
subsequent parties. Would suchan en- 
dorsement deprive the note of negotia- 
bility? Would it be available to subse- 


quent endorsees under the law of Penn- 


sylvania? The respective obligations of 
an endorser, a surety and a guarantor 
under the law of the state? 

2. Would the signature of a party desir- 
ing to give credit to the maker upon the 
face of the note, asmaker, with the ad- 
dition of the word “‘surety "—a form of 
obligation common in many western 
States—be adapted to the law and con- 
ditions in Pennsylvania, so as to give 
the payee and all subsequent parties, 
effectual recourse? 
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With the Pennsylvania reports full of 
cases where holders of commercial paper 
have failed of recourse upon endorsers 
signing for credit, by reason of ignor- 
ance of the intricate course of decision 
upon the subject, the discussion of some 
form of instrument which will answer 
all commercial purposes, and at the 
same time be an enforceable obligation 
under the law, seems pertinent, and it 
is invited in these columns. 

In the following cases, the forms of 
obligation employed have been shown 
legally insufficient. In Zemplev. Baker, || 
the words ‘‘ credit the drawer” appearing 
on the face of a note signed by a party, 
who also endorses before the payee, are 
held to create no liability to the latter, 
‘‘They imply no promise or undertaking 
on the part of him who uses them, but 
are a direction to all persons to whom 
the note may be presented to treat with 
the drawer as the owner, notwithstand- 
ing the apparent title of the endorsee.”’ 

In the case of Schwenk v. Yost,* the 
defendant signed the note underneath 
the makers, and the word ‘*£ndorser”’ 
The 
court said the case was not free from 
difficulty, but held the defendant to be 
an endorser, and not liable to the payee. 


was printed after his signature. 


Reply in August 1894 Journal. 
In the Journal of August 1894, the 
following query from Milton, Pa., was 
propounded: 


“A draws a note payable toB. Bendorsesit and C 
presents it to the bank for discount, but puts his name 
above thatof B. Now it is claimed you cannot hold C 
as an endorser because his name 1s above and not un- 
der that of B.” 


The reply was: 


“C can be held as second endorser. Taylor v. Mc- 
Cune, 11 Pa. St. 460; and C in turn can recoverfrom B 








114 


as first endorser upon parol proof that he placed his 
name onthe note after B. Slack v. Kirk, 67 Pa. St. 


380."” 


This reply is criticised as erroneous 
because since the passage of the statute 
of frauds parol proof is inadmissible to 
charge an irregular endorser with liabil- 
ity to the payee or subsequent endorsees; 
that statute leading to a doctrine di- 
rectly the opposite of Taylor v. Mc- 
Cune. 

The criticism overlooks the fact that 
the only case in which the statute ex- 
cludes parol, and requires. written, 
proof, is where the action is to charge a 
defendant upon an obligation for another, 
But this was not the case presented. 

Here, C did not endorse for another: 
he himself received the proceeds of the 
discount, He could not set up the siatute 
of frauds in bar of liability and in turn, he 
had recourse upon B, as payee and first 
endorser, In Slack v. Kirk, 67 Pa. St. 
380, cited in support of C’s recourse 
upon B, Scott desiring a loan from a 
bank made a note to the order of Siack, 
who endorsed it. The bank required 
another endorser, and Kirk then en- 
dorsed the note, inadvertently writing 
his name above Slack’s. Slack and Kirk 
each paid part of the note to the bank, 
Kirk protesting that it was Slack’s busi- 
ness to pay it all, and then suing Slack 
for the amount thus paid. The court 
holds that while Kirk could not have 
been held liable to the bank (nor to 
Slack) under the decisions requiring the 
payee’s name to be written above, and 
the statute of frauds excluding parol 
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evidence of a different contract, yet 
where he waived the benefit of the stat- 
ute of frauds—being the only one who 
could have set it up—and voluntarily 
paid the amount to the bank, he stood 
in the latter’s shoes, and could enforce 
the claim for the money so paid against 
Slack, as payee. Slack could not set up 
the statute of frands, for he was the 
regular payee, and liable upon his en- 
dorsement to subsequent parties. 

The case presented from Milton, Pa., 
is very similar in the arrangement of the 
parties to Slack v. Kirk. 


Indors’r 
above 
Payee. 


Hold'r 


Payee 


| Maker 


Scott 
A 


Kirk Yank. 
Cc Bank. 


Slack v. Kirk. 
Milton, Pa | 


Slack | 
kK 


But there is thisimportant difference. 
In the Slack case, Kirk was an accom- 
modation signer—the maker, Scott, re- 
ceived the money from the bank—and 
he could have plead the statute of frauds 
in bar of liability to the bank, He, how- 
ever, waived the statute, and voluntarily 
paid the bank, and is then held to have 
recourse upon Slack who is the regular 
payee. 

In the M/i/ton case, on the other hand, 
C, unlike Kirk, is not an accommodation 
signer; he himself received the proceeds 
of the discount, He cannot therefore 
plead the statute which does not apply 
to his case, but is responsible to the 
bank; and then has recourse upon the 
payee, B, under the doctrine of Slack v. 


Kirk. 
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WALTER L. MacCORKLeE. 


same characteristics and qualifications 
1in a lawyer success and prominence in 
fession frequently make his name favor- 


for their excellent traits of character. Lineal 
ancestors of this family fought in the Revolu- 
tionary War, and John W. MacCorkle who fell 
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<nown throughout other circles of profes- 
and commercial life, and the career 
ter L. MacCorkle is but one of many 
nstances that could be cited from the 
ership of the New York bar, 
ile now essentially a New Yorker, this 
eman is a native of Virginia, where he 
orn March 14, 1854, near Lexington. He 
ended from good American ancestry of 
h-Irish origin, being a son of William H. 


Virginia MacCorkle, who were recognized 


MACCORKLE. 


at the Battle of Cowpers, was one of them. 
James MacCorkle, one of the first trustees of 
Washington College, (now Washington and Lee 
University) was also a member of this family. 
The subject of these lines received his education 
in the classical schools of Lexington and at 
Washiggton and Lee University and, like many 
other college-bred men, began life as a teacher 
which vocation he followed for several years in 
Rockbridge county, Va., and Mason county, 
Ky., when he relinquished his position to pur- 
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sue a course of legal study in the law depart- 
ment of his ALMA MATER, then under the man- 
agement of such eminent instructors as Prof. 
Charles A. Graves and Hon. John Randolph 
Tucker. In 1879, he was graduated as a bach- 
elor-of-laws,and at once began practice at Mays- 
ville, Ky., where his legal ability secured him 
distinction in many important causes. 

In 1881, Mr. MacCorkle came to New York 
and, though an entire stranger, soon gained the 
friendship of such distinguished men as Hon. 
William H. Peckham and the late Elliot F. 
Shepard, in whose offices he acquired a wide 
and valuable legal experience, and also gained 
a wide acquaintance among his colleagues. A 
few years later, he opened an office in the 
Drexel Building, where he has since remained 
and assiduously devoted his time to his profes- 
sion, His attention has been directed to the 
civildepartments of law and he has made a 
specialty of corporation, real estate, financial 
and equity matters and causes. His practice 
has steadily grown until it has now assumed 
such proportions as to keep him constantly 
busy, and produce a good income. Among his 
clientage are some of the largest corporations 
and moneyed interests in the city. He has 
acted as counsel for the United States National 
Bank, the Long Island Ferry Co., the Tobacco 
Leaf Publishing Co., the Produce Exchange, 
Building & Loan Association, the North Amer- 
ican Mining Co., the English House of Tatter- 
salls, and many 
cerns, 


other equally prominent con- 
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Mr. MacCorkle also possesses remarkable 
business acumer and to his keen commercial! 
perception is due much of his success in prac- 
tice. while his active identification with many 
important real estate and industrial enterprises 
has led to their successful development. 

He is a member of the Bar Association of the 
City of New York and, when that body and the 
entire legal fraternity of the country appointed 
a memorial committee to act upon the death 
of Algernon Sidney Sullivan, Mr. MacCorkle 
was made its secretary, The committee not 
only drafted resolutions and published address- 
es but raised $10,000 and placed a memorial 
in the Metropolitan Museum of Art. 

Mr. MacCorkle’s popularity is not confined to 
legal and business circles butextends to social 
and club life, where his genial disposition has 
won him a host of warm personal friends. 
When the Southern Society of New York was 
formed, he was one of its active organizers, was 
its treasurer for four years, and still retains his 
membership. 
of Sons of 


He is a member of the Society 


the Revolution, as well as other 


clubs and organizations. Politically, he is 
ardent Democrat 


an 
of the stalwart calibre and 
takes more than acasual interest in his party's 
welfare. 

he married Miss Mar- 
garet Chesebrough, of this city, and resides in 
a handsome residence in West 73d Street 
has a country home in the northern surburban 
district of the Metropolis, Westchester county. 

c. =. DB 


In November, 1888, 


and 


A SOUND CURRENCY AND BANKING ‘s§ 


By ALLEN RIPLEY FOOTE, OF WASHINGTON, D. C. 


Published by G. P. Putnam's Sons, N. Y., 1805. 


This work is addressed to the sufferers from 
the panic of 1893. The writer advocates the 
appointment of a Monetary Commission to de- 
vise a sound currency and banking system that 
will remove the cause of financial panics. The 
work is divided into seven chapters, as follows- 

1. Introductory—A plea for a monetary com- 
mission. 

2. A plea for a sound currency and banking 
system. (Read before the American Bankers’ 
Association, October 18, 1893. 


3. How shalla sound currency and banking 
system be established? (Read before the New 
York Board of Trade and Transportation, De- 
cember 13, 1893.) 

4. Is it a safe time to repeal the national tax 
on state bank currency? 

5. The United States Treasury must cease 
doing a banking business. 

6. Record of the United States Treasury as a 
bank of issue controlled by potitical exigencies. 


7. Gold redemption by the United States 
Treasury. 
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INQUIRIES AND CORRESPONDENCE. 


T® 1S department is carried on for the benefit of all subscribers, who are entitled to submit questions of ger - 


eral interest, and ex 


ct prompt and careful consideration thereof, without charge. The names and plac: s 


of those submitting inquiries are published, unless special request is made to the contrary. 


Maturity of Accepted Draft as Affected 
by Law Abolishing Days of Crace 
in New York. 


New York, February 5, 1895. 
Editor Banking Law Journal: 


DeAR S1r:—Allow me to present a hypotheti- 
cal case on which I would like your opinion as 
to the proper construction of Chapter 607 of the 
laws of 1894, state of New York, sec. 1 of which 
reads as follows: 

“On all notes, DRAFTS, checks, acceptances, 
bills of exchange, bonds or other evidence of in- 
debtedness made, drawn or ACCEPTED by any 
person or corporation after this act shall take 
effect (Jan. 1, 1595) and in which there is no ex- 
pressed stipulation to the contrary, NO GRACE, 
according to the custom of merchants shall be 
allowed, but the same shall be due and payable 
as therein expressed, WITHOUT GRACE,” 

Such isthe law. Following isa copy of the 
draft involved: 


New York, December 22, 1894. 
$5,000. 

Thirty days after date pay to the order of 
Richard Doe, five thousand dollars, value re- 
ceived and charge the same to account of 

William Jones. 

To Henrv Smith, New York City. 

Written across face.) 


Accepted January 4, 1895. 
Henry Smith. 


Che question is,does this acceptance carry grace 
in time of payment, and mature January 24, 
in95, or is it payable without grace on January 
21st? We contend that in accepting a bill 
drawn after its date the acceptor makes it his 
obligation as of that date; that the dating of the 
acceptance was superfluous and did not alter 
the bill in any respect; and that the acceptance 
matured January 24, 1595. The bank present- 
ing it for payment however, insisted it was due 
January 21st, and was not entitled to grace be- 
cause the acceptor dated his acceptance January 


4, 1895, its counsel in a written opinion sub- 
stantiating this view, predicated on the word 
‘*‘accepted” in the law. 
Which contention is right? 
PRESIDENT. 


The accepted draft fell due January 
24th, 1895, not on January alist, 

‘An acceptance is an engagement to 
pay a bill according to the tenor of the 
acceptance; and a general acceptance 
is an engagement to pay according to 
the tenor of the bill.”” Cex v. National 
Bank, 100 U. S. 712. 

The acceptance in this case was a 
general one and the undertaking of 
the acceptor was to pay the bill accord- 
ing to its tenor. Theterms or tenor of 
the bill as to date of maturity was fixed 
at the time it was drawn by the law then 
in force, namely, making January 24th 
the due date. The cortract of the ac- 
ceptor was to pay on that date just as 
much as if the draft had read ‘*On Jan- 
uary 24tn after date fixed.” 

True, the law provides that ‘‘on all 
drafts * * accepted * * after this 
act shall take effect * * no grace 
shall be allowed but the same shall be 
due and payable as therein expressed 
without grace,’’ But we are of the 
opinion that a reasonable construction 


of this act would exclude its application 
to an acceptance made in January 1895, 
of a draft drawn in December 1894 pay- 
able thirty days after date; although the 
law would apply and deny grace to an 
acceptance in January 1895, of a draft 
drawn in December 1894, payable so 
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many days affer sight In the former 
case the terms of the draft as to time of 
payment are fixed and complete at the 
time of drawing, and the acceptance 
would have no effect upon such terms 
out only signify a contract upon the 
part of the drawee to pay in accordance 
therewith; in the latter case the draft is 
not complete in its terms at the time of 
drawing—an essential element, the time 
of payment, is lett to be fixed by the 
contract of acceptance, which, made in 
1895 would be governed by the new law. 


Discounting Bank as Bona-Fide 
Holder. 
SPRINGVILLE, N. Y., February 21, 1895. 
Editor Banking Law Journal: 

DeAR Sin:—What constitutes a legal transfer 
of notes to prevent fraud being set up, if notes 
taken before maturity without any notice of 
fraud? Would simply passing to credit of 
payee on bank books subject to use of payee but 


no money advanced answer the purpose? 
NIAGARA, 


It has been quite uniformly held that 
the mere discounting ofa note, and giv- 
ing a party credit on the books of the 
bank for the amount thereof, does not 
constitute the bank a holder for value. 


Bank v. Valentine, 18 Hun, 417; Dougherty v. Bank, 
»3 Pa. St. 227; Thompson v. Bank, 150 U.S. 244; Mann 
v. Bank, 30 Kan. 412. 


The bank must have actually paid out 
and parted with the proceeds of the dis- 
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count before it can acquire an indisput- 
able title. 


Bank v, Lorillard, 46 N. Y. State Rep 
Chapin, 49 How. 3:8. 


Corporate Stock in Louisiana. 


New York, February 20, 1895 
Editor Banking Law Journal; 

DEAR Sik:—Please advise whether the holder 
of a certificate of stock in a Louisiana corpora- 
tion, which is taken as security for a loan, must 
under the law of Louisiana, have it transferred 
on the books of the corporation in order to pro- 


tect the security from the claims of attaching 
creditors of the record owner. 


D. 


In a recent decision of the supreme 
court of Louisiana, Xera v. Day, 8 B. L. 
J,, 193, it was held that the attaching 
creditor of one who appears on the 
books of a corporation as registered 
owner of shares of its stock cannot hold 
the stock against the true equitable 
owner, holds the certificates of 
stock duly endorsed by the debtor. The 
court says: ‘*‘ As a general rule, attach- 
ment gives the creditor no better right 
to the property attached than the debt- 


who 


or had at the time of the levy; it takes 
effect only on the debtor’s interest, and 
does not amplify his title.”’ 

It follows that possession of the cer- 
tificates, duly endorsed, is sufficient. 





